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CHAPTER 1
GENERAL INTRODUCTION

1.o Background

Sometime in 2015, Christian John was arrested by the Special Anti-robbery Squad

(SARS) in the Capital city of Abuja, Nigeria. He was detained at SARS Detention Facility

for weeks without access to legal representation. After some weeks, he was charged with

a felony that carried a capital sentence and later remanded at the Kuje Prison upon the

order of the Court. Weeks turned into months and months into years. When Hope

Behind Bars Africa Legal Team met Christian John during a Prison visit, he had spent 5

years awaiting trial. The bulk of this time, the prosecution never appeared in Court.

At the next Court appearance, we argued Christian’s case before the Judge of the High

Court sitting at Jabi, using the provisions of Section 351 (1) of Administration of

Criminal Justice Act (ACJA) 2015 which provides that “when the case is called, the

defendant appears voluntarily in obedience to the summons or is brought before the

court under a warrant, and the complainant having, to the satisfaction of the

court, had due notice of the time and place of hearing, does not appear in

person or in the manner authorized by a written law, the court may

dismiss the complaint”(Emphasis mine).1

On that fateful day in January 2019, the Court granted our prayers and discharged the

matter against the defendant for lack of diligent prosecution, stating repeatedly that

justice delayed is justice denied.

In Nigeria, seven (7) out of every ten (10) persons in the Correctional Centres, are

awaiting trial or pre-trial detainees. While there is a plethora of reasons why this is so,

the lack of legal representation and in-depth understanding of the law by criminal

defence lawyers and prosecuting counsel has been a challenge confronting the criminal

justice system. Criminal Justice Administration in Nigeria is fraught with lots of ills and
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it is important that lawyers involved in representing indigent persons are armed with

the right resources and tools to carry out their functions.

Since the number of indigent pre-trial detainees out-numbers that of lawyers willing to

take up Pro bono cases, several organizations such as the Nigerian Bar Association, the

Police Duty Solicitor Scheme and our legal team at Hope Behind Bars Africa, leverage

on the availability of “new wig”2 to take up some of these cases. Most of these young

lawyers, volunteering their services, do not have sufficient practice experience, hence

the necessity to come up with a simple resource material to enable young criminal

defence lawyers to find useful tips in carrying out their duties effectively.

This is the first part of a three-part manual. The manual is aimed at providing a practical

tool with a step-by-step guide for young lawyers who want to provide voluntary legal

services to persons charged with a criminal offence in Nigeria. The contents of this

manual have been shaped by requests for assistance and guidance from our young

lawyers. It contains some background information, that we consider as key questions on

criminal justice, case studies, and practitioner’s tips. They are carefully put together to

address human rights abuses and to advocate for some changes in various institution

involved in Criminal Justice Administration in Nigeria.

The Handbook begins with an introduction and discusses various topics such as an

overview of the Nigeria Criminal Justice System; Upholding the duty to provide effective

representation; Arrest; Preparation for pre-trial defence; Defending the vulnerable

population; Alternative Dispute Resolution; Monitoring and Evaluation of a Justice

project; Ethics and Professional Responsibility; Legal Case Management; and Use of

Information Communication Technology in Criminal Justice Administration.
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CHAPTER 2

OVERVIEWOF THE NIGERIA CRIMINAL
JUSTICE ADMINISTRATION SYSTEM

1.0 Introduction

The Nigeria Criminal Justice System from the inception of Nigeria’s historical

development has played a crucial role in the maintenance of law and order. This system

of criminal justice administration has been responsible for the protection of the lives

and properties of members of Nigerian society. The Criminal Justice system comprises

the entire collection of criminal law, together with procedures, which run from the

moment of lodging a criminal complaint before the police or other law enforcement

agent and continues through the arrest, arraignment, trial, conviction and sentencing of

persons adjudged to be guilty of a crime.3 The Criminal Justice system is also described

as:

“. . . the principle and institution by which or through which a

political society attempts to prevent, mitigate, deter and control

the commission of crime using such mechanisms, processes and

procedures which ensure sanctions for those found to have

actually breached any of the rules established for the prevention

such as acts regarded as violations of the criminal law”.4

The Criminal Justice system comprises other subsystems, and it envisages at least three

(3) subsystems or components namely: The Law Enforcement Agencies, Judicial

Process and also Reformatory and Correctional Institutions. The task imposed by the

system is performed through detecting, apprehending, prosecuting, adjudicating and

imposition of sanctions on erring members of the society found to have violated an

established law.5 The independent but coordinated and cooperative functions of these

institutions comprising the criminal justice systems, ensure the smooth transition of an

accused person (defendant) from the stage of investigation to either being adjudged

guilty or otherwise, and subsequent punishment for reformation or retribution.
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The administration of criminal justice involves the interaction between institutions and

other actors. These institutions and actors include the Police, Courts, Prosecutors, social

workers, correctional services officers, community leaders, paralegals, traditional

councils, local arbitrators and others.6

2.0 Institutions Involved in the Nigerian Criminal Justice System

A Defendant while interacting with the criminal justice system, goes through three

stages. These stages are the Pre-trial, Trial and Post-trial or Custodial stages. While

going through these stages, several institutions play a crucial role in the administration

of criminal justice. These institutions include the Nigeria Police and other Law

enforcement agencies, the Judiciary and the Correctional Centres.

2.1 The Nigeria Police

The Police is a unit of the armed forces established for the maintenance of law and order.

The Nigeria Police Force (NPF) is a creation of the Constitution.7 The Constitution of the

Federal Republic of Nigeria (CFRN)1999 provides that the Police shall be organised and

administered under such provisions as may be prescribed by an Act of the National

Assembly. The National Assembly enacted the Police Act 2020 in exercise of the powers

conferred by the law.8 Section 3 of the Police Act provides that:

There is established for Nigeria a police force (in this Act referred to as “the police force)

which shall, subject to the Constitution of the Federal Republic of Nigeria; (a) be

organised and administered by the provision of this Act and (b) have such powers and

duties and carryout such responsibilities that are conferred on it under any act or any

other law:

The Police Act is the existing law that stipulates the statutory powers of the Nigeria

Police. Section 4 of the Police Act provides that:

The Police Force shall:

(a) prevent and detect crimes and protect the rights and freedom of every person in

Nigeria as provided in the Constitution, the African Charter on Human and Peoples

Rights and any other law; (b) maintain public safety, law and order; (c) protect the
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lives and property of all persons in Nigeria; (d) enforce all laws and regulations

without any prejudice to the enabling Acts of other security agencies; (e) discharge

such duties within and outside Nigeria as may be required of it under this Act or any

other law; (f) collaborate with other agencies to take any necessary action and provide

the required assistance or support to persons in distress, including victims of road

accidents, fire disasters, earthquakes and floods; (g) facilitates the free passage and

movement on highways, roads and streets open to the public; and (h) adopt

community partnership in the discharge of its responsibilities under this Act or under

any other law; and (i) vet and approve the registration of private detective schools

and private investigative outfits.9

In the same vein, the case of Fawehinmi v. Inspector General of Police10 considered the

powers of the Police in the following words:

“Police power is the exercise of the sovereign right of a government to

promote order; safety, health, morals and general welfare within

constitutional limits and it is an essential attribute of government.

Indeed, the police are the outward civil authority of the power and

might of a civilised country. The generality of the public is potentially

affected in one way or the other by their action or inaction”.11

Therefore, from the provision of Section 4 of the Police Act and on the strength of the

exposition in the case of Fawehinmi v. Inspector General of Police, among the key

functions and duties of the police are:

 The preservation and detection of crime;

 The apprehension of offenders;

 The preservation of law and order; and

 The due enforcement of law and regulations with which they are directly

charged.12

In exercise of its primary duties and powers, the Police Act clothed the Police with

powers to arrest any person suspected to have committed a crime13 with or without

warrant. 14 In the same vein, the ACJA provides for the power of arrest. The Act provides
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that “A suspect or defendant alleged or charged with committing an offence established

by an Act of the National Assembly shall be arrested, investigated, inquired into, tried or

dealt with according to the provisions of this Act, except otherwise provided under this

Act.” 15 The powers of arrest, has its source from the provisions of Section 35 (1) of the

1999 Constitution. The Constitution provides that a person can be deprived of his liberty

for the purposes of bringing him before a Court in execution of an order of the Court, or

upon reasonable suspicion of his having committed a criminal offence, or to such extent

as may be reasonably necessary to prevent his committing a criminal offence.16 The

Police Act also laid down some procedures to carry out an arrest to prevent a breach of

the fundamental rights of the suspect. The Act provides that:

33. In making an arrest, the Police officer or other persons making the arrest shall

actually touch or confine the body of the suspect, unless there is a submission to the

custody by word or action. 17

34. A suspect or defendant may not be handcuffed, bound or subjected to restraint

except: (a) there is reasonable apprehension of violence or an attempt to escape; (b)

the restraint is considered necessary for the safety of the suspect or defendant; or (c)

by order of a court. 18

35. (1) Except when the suspect is in the actual course of committing an offence or is

pursued immediately after the commission of an offence or has escaped from lawful

custody, the police officer or other person making the arrest shall inform the suspect

immediately of the reason for the arrest. (2) The police officer, the person making the

arrest or the police officer in charge of a police station shall inform the suspect of his

rights to: (a) remain silent or avoid answering any question until after consultation

with a legal practitioner or any other person of his own choice; (b) consult a legal

practitioner of his choice before making, endorsing or writing any statement or

answering any question put to him after arrest; and (c) free legal representation by

the Legal Aid Council of Nigeria or other organisations, where applicable. 19
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The investigation of criminal complaints is a primary course that may lead to

prosecution. Therefore, the Police in the exercise of its powers under the Act is also

empowered to carry out Public prosecution where there is sufficient evidence to

prosecute.

The law places the responsibility of gathering evidence that will aid criminal prosecution

on the Police.20 This process involves taking statements from the suspect, witnesses, and

the defendant. This process is referred to as an interrogation. ‘The aim. . . is to obtain

facts, confessions, admissions and other incriminating statements necessary to make a

decision about the offence and the alleged offender.’ 21 The Act in empowering the police

to conduct prosecution of criminal charge against an accused person provides in Section

66 that:

Subject to the provision of Section 174 and 211 of the Constitution and section 106 of the

Administration of the Criminal Justice Act which relates to the powers of the Attorney-

General of the Federation and of a State to institute, take over, and continue or

discontinue criminal proceedings against any person before any court of law in

Nigeria, a police officer who is a legal practitioner, may prosecute in person before

any court whether or not the information or complaint is laid in his name.

A police officer may, subject to the provisions of the relevant criminal procedure laws

in force at the Federal or State level, prosecute before the courts those offences that

non-qualified legal practitioners can prosecute. 22

The Powers of the Police to prosecute are subject to the provisions of Section 194 and

211 of the 1999 CFRN, which relate to the powers of the Attorney-General of the

Federation and that of the State to institute and undertake, take over and continue or

discontinue criminal prosecution against any person. It should be noted that by virtue of

the provision of Section 66 (2) a Police officer who is not qualified as a legal practitioner

can still prosecute criminal cases in the Lower courts.

Criminal defence lawyers must bear in mind that the powers conferred on the Police

should be discharged with due regard to reasonability and decorum.23 The exercise of

the powers conferred on the Police by the Constitution, the Police Act 2020 and other
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enabling laws must be performed in accordance with laid down procedures, as a

contravention of the provisions regarding arrest, detention, interrogation and

prosecution, renders such act ultra vires; null and void.

3.0. The Command Structure of the Nigeria Police

The Police Act clearly provides for the command structure of the force. The Police Act

creates the office of the Inspector General (IG) and that of a number of Deputy

Inspector Generals and Assistant Inspector Generals as the Police Council may deem

necessary.

Section 7 of the Act vests the command and operational control of the Police Force and

all its departments and units solely under the Inspector General. For administrative

convenience, the Nigeria Police Command structure is divided into three categories: the

command structure at the force Headquarters; the Zonal Command; and the State

command for the purposes of administrative convenience. 24

3.1. Command Structure at the Force Headquarters

The officer in charge at the apex of the Police hierarchy as shown in the chart is the

Inspector General of the Police (IGP), who is appointed by the President of the Federal

Republic of Nigeria. The office of the IGP is situate at the force Headquarters (Force HQ)

in the Federal Capital Territory (FCT), Abuja. Directly below and under the command of

the IGP is the office of the Deputy Inspector General of Police (DIG). The DIGs are six,

occupying six specialised departments of the Nigeria Police at the force Headquarters.

DIG ‘A’ Dept. is in charge of Finance and Administration of the force. DIG ‘B’ Dept. is in

charge of operations. DIG ‘C’ Dept. is in charge of Logistic and Supply, DIG ‘D’ Dept. is

in charge of investigation and intelligence. DIG ‘E’ Dept. is in charge of Training and

general Policy on Manpower Development and DIG ‘F’ Dept. is in charge of research and

planning.

An Assistant Inspector-General (AIG) at the Force Headquarters serves as the Force

secretary directly under the office of the IGP. The force secretary is charged with the

responsibility of addressing or attending to issues relating to appointment, promotion,

discipline and also posting of officers of the Nigeria Police Force.
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3.2. The Organisation of the Zonal Command

Flowing from the organisation at the Force Headquarters, the force is further divided

into twelve zones that were created from the thirty-six states in Nigeria and the FCT.

Each Zone consists of about two-four zones that are under the command of the AIG.

These AIG are directly answerable to the IGP.

IGP
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3.3. The structure at the State Command

The Police also have a command structure in each of the thirty-six States of the

Federation and the FCT. In each of these States, the Police are headed by a

Commissioner of Police (CP). The CP is deputised by a Deputy Commission of Police

(DC), who assists the CP in the day to day administration of the Command. Directly

under the command of the CP is an area commander in charge of all the Divisional

Police Officers (DPOs). 25 Similar to the structure at the Command Headquarters, the

State command has five Assistant Commissioners of Police (ACP), heading specialised

departments of the force and Assistant Commissioner of Police in charge of Area

Commands. AC ‘A’ Department is in charge of Finance and administration, ‘B’

Department in charge of Operations, ‘C’ Department in charge of Logistic and supply,

‘D’ Department in charge of investigation and intelligence, ‘F’ Department in charge of

research and planning. 26

Organisational Structure at the State Command

Ass. Comm.
Of Pol.
‘D’
Dept.

Police Post
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The IGP considers some factors in defining the territorial boundaries at all levels within

which the Police operate. Factors such as the population density of the area, the crime

statistics, traffic (density, routes and accident). The nature of residence and activities of

an area (residential, business and industrial) and also whether such an area has a public

amusement centre or public gathering areas.

Hierarchical, Command and Field Operations Structure of the Nigeria Police

NO Command Level Commander

1 Force Headquarters (National) Inspector General

2 Zonal Command (group of State

Commands)

Assistant Inspector-

General

3 State Command Commissioner

4 Area Command (a group of Divisional

Command

Assistant Commissioner

5 Divisional Command Assistant Superintendent

of Police (or higher rank)

6 District Command Inspector (or higher rank)

7 Police Station Sub-inspector (or higher

rank)

8 Police Post Corporal (or higher rank)

9 Village Post Police Constable (with a

Minimum experience of

higher rank)

Source: Alemika, E.E.O.& Chukwuma, I.C27

The Nigeria Police despite the important role it plays in the criminal justice system is

plagued with numerous challenges such as: inadequate funding; inadequate manpower;

poor conditions of service and remuneration; lack of basic ICT facilities for criminal

investigations, the inadequacy of specialised training to combat rime; poor resource

management, inadequate logistics; arms and ammunition; transportation facilities; un-

kept and unhygienic work environment; poor and congested holding facilities for
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suspects; perversion of the course of justice (procuring of false evidence, tampering with

evidence etc);extortion; disregard for orders of the courts; abuse of human rights and

lack of integrity. 28

Despite these numerous challenges, the Police plays a delicate role and function in the

administration of criminal justice in Nigeria. Criminal defence lawyers must carefully

familiarise themselves with the functions, duties, powers and structure of the Nigeria

Police Force to better represent their client.

4.0. Other Law Enforcement Agencies

Other law enforcement agencies empowered to arrest, investigate and prosecute

offenders include:

4.1 The Economic and Financial Crimes Commission

The Economic and Financial Crimes Commission (EFCC) is established by the

Economic and Financial Crimes Commission Act. EFCC is an institution that regulates

all forms of Economic and Financial Crimes. The commission is also empowered to

coordinate and enforce all laws dealing with Economic and Financial Crimes in Nigeria.

The EFCC Act29 provides that the Commission shall be the coordinating agency for the

enforcement of the provisions of the Money Laundering (Prohibition) (Amendment) Act

2012, 30 the Advance Fee Fraud and Other Fraud Related Offences Act 2006, Failed

Banks (Recovery of Debt and Financial Malpractices in Banks) Act 2004 (as amended),

Banks and Other Financial Institutions Act, 2020, the Miscellaneous Offences Act 2004;

and any other law or regulation relating to economic and financial crimes, including the

Criminal Code and Penal Code.

Section 4 of the Act empowers the Commission to perform the following functions: 31

a) Enforcement and due administration of the provisions of the Act;

b) To investigate all financial crimes including advance fee fraud, money laundering,

counterfeiting, illegal charge transfers, futures market fraud, fraudulent encashment of

negotiable instruments, computer credit card fraud, contract scam etc.;
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c) The coordination and enforcement of all economic and financial crimes laws and

enforcement functions conferred on any other person or authority;

d) The addition of measures to identify, trace, freeze, confiscate or seize proceeds

derived from terrorist activities, economic and financial crime related offences on the

properties the value of which corresponds to such proceeds.

e) Adoption of measures to eradicate the commission of economic and financial

crimes;

f) The adoption of measures which include co-ordinated preventive and regulatory

actions, introduction and maintenance of investigative and control techniques on the

prevention of economic and financial related crimes;

g) The facilitation of rapid exchange of scientific and technical information and the

conduct of joint operations geared towards the eradication of economic and financial

crimes;

h) The determination of the extent of financial loss and such other losses by

government, private individuals or organisations;

i) Carrying out and sustaining rigorous public enlightenment campaigns against

economic and financial crimes within and outside Nigeria.

The Commission plays a pivotal role in combating economic crimes and other forms of

financial crimes in Nigeria. The Commission is responsible for supervising, controlling,

and coordinating all responsibilities, functions and activities relating to the investigation

and prosecution of offences under the Act. 32

The prevalence of economic crimes in Nigeria and the involvement of the youth in

crimes popularly referred to as “yahoo yahoo”, has increased the activities of the

commission in the area of arrest, investigation and prosecution of such crimes in

Nigeria.
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4.2 Independent Corrupt Practices and other Related Offences
Commission

Independent Corrupt Practices and other Related offences Commission (ICPC), is

established by the Act33 to prohibit and prescribe punishment for corruption, fraud,

embezzlement, bribery and forgery perpetrated by Nigerians at home and abroad. The

ICPC Act 2000 widens powers over Nigerians, in the private and public sectors, and

political office-holders with constitutional immunity. Section 6 of the Act provides that:

(a) Where reasonable grounds exist for suspecting that any person has conspired to

commit or has attempted to commit or has committed an offence under this Act or any

other law prohibiting corruption, to receive and investigate any report of the

conspiracy to commit, attempt to commit or the commission of such offence and in

appropriate cases, to prosecute the offenders.

(b) To examine the practices, systems and procedures of public bodies and where, in

the opinion of the Commission, such practices systems or procedures aid or facilitate

fraud or corruption, to direct and supervise a review of them.

(c) To instruct, advise and assist any officer, agency or parastatal on ways by which

fraud or corruption may be eliminated or minimised by such officer.

(d) To advise heads of public bodies of any changes in practices, systems or procedures

compatible with the effective discharge of the duties of the public bodies as the

Commission thinks fit reduce the likelihood or incidence of bribery, corruption and

related offences.

(e) To educate the public on and against bribery, corruption and related offences, and

(f) To enlist and foster public support in combating corruption. 34

The Act empowers the commission to search, seizure and arrest and conduct

investigations on matters related to the duties within which the Commission was

established.
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4.3 The Nigeria Security and Civil Defence Corps

The Nigeria Security and Civil Defence Corps (NSCDC), is created by the Nigeria

Security and Civil Defence Corps Act.35 The Act empowers the NSCDC to among other

things assist in the maintenance of peace and order and to protect and rescue the civil

population during periods of emergency. The NSCDC is empowered ‘to arrest with or

without a warrant, detain, investigate and institute legal proceedings by or in the

name of the Attorney-General of the Federation in accordance with the provisions of

the Constitution of the Federal Republic of Nigeria against any person who is

reasonably suspected to have committed suspected to have committed an offence

under the Act” 36 or is involved in any criminal activity such as chemical poisoning or oil

spillage, nuclear waste poisoning, industrial espionage or fraud and activities aimed at

frustrating any Government programme or policy. They are also empowered to

investigate criminal activities such as riots, civil disorder, revolts, strikes, religious

unrest, unapproved power transmission lines or oil pipelines, NIPOST cables,

equipment, Water Board pipes or equipment vandalization.37 They also monitor, and

investigate any planned act of terrorism. 38

4.4 Federal Road Safety Commission

The Federal Road Safety Commission is empowered under the Federal Road Safety

Commission Act, 39 to arrest and prosecute offenders for road traffic offences occurring

on Federal Roads. The case of Nwaekpe v. Federal Road Safety Commission40 the

Court held that “ Section 10 (4), (5) and 28 of the Federal Road Safety Commission

(Establishment) Act, 2007 in the exercise of the functions conferred on the Respondent

[FRSC] shall have the power to arrest and prosecute persons reasonably suspected of

having committed any traffic offence and serve such persons with Court processes or

Notice of Offence sheet. The Act also empowers a member of the Respondent [FRSC] to

demand and retain vehicle documents of a traffic offender to secure his compliance with

payment of fine or appearance in Court...” 41 Therefore, the agency is charged with the

duty of law enforcement and prosecution of Federal Road Traffic offences in Nigeria.

Other Law Enforcement Agencies that have the power to arrest, detain, and investigate

suspects include: the Nigerian Immigration Services empowered under the Nigeria
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Immigration Act.42 The National Securities Agencies Act43 also created and established

three agencies, namely: The Defence Intelligence Agency, The National Intelligence

Agency and the State Security Service. These agencies are responsible for the prevention

and detection of crimes that are military against the security of Nigeria. These Acts,

however, do not provide specifically for investigation, arrest and detention but the

President’s instruments made pursuant to the Act prescribe these powers for the agency

to carry on investigation, arrest and detention.

5.0 The Court

The Court is one of the key institutions in the Administration of Criminal Justice. A

Court has been defined as an agency set up by the government to define and apply the

law, order its enforcement and settle disputed points on which individuals or groups do

not agree. 44 Criminal courts play a pivotal role in the adjudication of cases in which

there is reasonable cause to believe that an accused person has violated a specific law or

laws.45

Section 6 of the Constitution provides for judicial powers, the Constitution provides that

Judicial powers of the Federation and States are vested in the Courts established for the

Federation and States. 46 Judicial Powers “...shall extend to all matters between persons,

or between government or authority and to any person in Nigeria, and to all actions

and proceedings relating thereto, for the determination of any question as to the civil

rights and obligation of that person”.47 The Constitution has made provisions for both

superior and inferior courts of records to achieve the objective of the dispensation of

justice. Section 6 (3) (4) provides that:

The courts to which this section relates, established by this Constitution for the

Federation and for the States, Specified in Subsection (5) (a) to (i) of this section shall

be the only superior courts of record in Nigeria; and save as otherwise prescribed by

the National Assembly or by the House of Assembly of a State, each court shall have all

the powers of a superior court of record.

Nothing in the foregoing provisions of this section shall be construed as precluding-
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The National Assembly or any House of Assembly from establishing courts, other than

those to which this section relates, with subordinate jurisdiction to that of a High Court;

The National Assembly or any House of Assembly which does not require it, from

abolishing any court which it has power to establish or which it has brought into being.
48

Therefore, the Courts established by the Constitution are the Supreme Court, 49 the

Court of Appeal;50 the Federal High Court;51 the High Court of the Federal Capital

Territory, Abuja;52 the High Court of a State;53 the Sharia Court of Appeal of the Federal

Capital Territory,54 the Customary Court of Appeal of a State Abuja, 55 the National

Industrial Court.

The Supreme Court of Nigeria is the highest Court in the Country. Appeals from the

Court of Appeal lie directly to the Supreme Court.56 The Court of Appeal hears appeals

directly from State High Courts and Federal High Courts.57 The Federal High Court has

exclusive jurisdiction in the matters listed in section 251 of the Constitution.58 The

Federal High Court also has the powers of the High Court of a state.

Therefore, the Constitution established the Superior Court of Record and also the

Inferior Court of Records. The superior court of records are courts of limited jurisdiction

concerning the type of subject matter they can handle but are not limited in jurisdiction

as per the mere value of the subject matter of a case.

Whereas, the Superior and Inferior courts of record are those courts that have limits to

their jurisdiction concerning the type as well as the value of the subject matter. 59 These

courts include the Magistrates ‘Court, Area Courts, Sharia Courts and Customary Courts.

5.1 Types of Court of Criminal Jurisdiction

These Courts can also be properly classified based on their criminal jurisdiction. These

criminal jurisdictions are:



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
18

COURTS OF ORIGINAL CRIMINAL JURISDICTION

Customary

Court

Area Court Sharia Court Magistrate

Court

High Court

COURTS OF APELLATE CRIMINAL JURISDICTION

Court of Appeal Supreme Court

COURTS OF SPECIAL CRIMINAL JURISDICTION

Federal High

Court

National

Industrial

Court

Juvenile Court Court Martial International

Criminal Court

Criminal proceedings in these Courts are generally regulated by the various laws

establishing the Courts and also Criminal procedural laws. Administration of Criminal

Justice Act 2015, applies to Federal Courts and Courts in the FCT. This law has been

domesticated in several States and is made applicable in these States. Special Courts

such as the Court Martial are exempted from the Application of the ACJA. Whereas,

States that are yet to domesticate the ACJA, apply the Criminal Procedure Act60

(Southern States) and the Criminal Procedure (Northern States) Code. 61

6.0 The Nigerian Correctional Services

The Nigerian Correctional Services (NCS) is the third arm of the Criminal Justice

System. They are responsible for the custody of inmates (both awaiting trial inmates and

convicted inmates). The modern Correctional Service could be traced to 1861 when the

colonial concept of prison was established.62 Nigeria's prisons have initiated several

reforms, however, these reforms have been grossly inadequate to solve the problems of

the Nigerian Prisons Service such as the reoccurring issues of a high level of recidivism
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and failure of the prison to support the rehabilitation of offenders.63 The prison was also

confronted with the phenomenon of stratification. Some inmates are treated better than

other e.g., by being given more comfortable cells while others are placed in overcrowded

cells.64

The Correctional Service Act 201965 was enacted to correct all the anomalies that

confronted the Prisons Act and to have a framework that will ensure rehabilitation and

transformation of inmates and also to address the challenge of inadequate funding of

Nigeria's correctional Facilities.66 Section 1 of the Act established the Nigerian

Correctional Services to provide custodial and Non-Custodial services. 67 Section 2 (1) of

the Act provides that:

2 (1) The objectives of the Act are to:

Ensure compliance with International human rights standards and good correctional

practices;

Provide enabling platform for implementation of non-custodial measures;

Enhance the focus on corrections and promotion of reformation, rehabilitation and

reintegration of offenders; and

Establish institutional, systemic and sustainable mechanisms to address the high

number of persons awaiting trial. 68

6.1 Positive Features of the Correctional Services Act 2019

The Nigerian Correctional Services Act 2019 improved the welfare of inmates and the

administration of the Custodial Centres. Some of these changes and improvements can

be briefly examined as follows:

6.1.1 Provision of Non-Custodial Service

The Act introduces non-custodial services. The Act in Part II (Section 37-44) rebranded

the functions of the Nigerian Correctional Services to accommodate the treatment of

inmates outside the walls of the Correctional facilities. The Act in Section 37 (1)

specifically provides for non-custodial measures as a sentencing option to address minor
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uncomplicated cases which ordinarily should not attract a term of imprisonment. This

non-Custodial sentence includes:

 Community service

 Probation

 Parole

 Restorative justice measures; and

 Any other non-custodial measure assigned to the correctional service by a court

of competent jurisdiction.

The non-custodial sentence is in line with the goals of the Act, which is to reform,

rehabilitate, and reintegrate all legally interned. The adoption of non-custodial

sentences presents a low risk of convicts interacting with hardened offenders.69 It also

saved the government from revenue and budgetary allocations to those inmates if they

had been in the custody of the Correctional centre. Non-custodial sentences as an

alternative to imprisonment also solve issues of overcrowded correctional centres.

6.1.2 Checking on Overcrowding

The Act also attempts to provide a solution to congestion, through the provisions of

12(4), 12(5), 12(6), 12 (7), 12 (8), 12 (9), 12(10), 12 (11) and 12 (12). The new Act now

provides a statutory procedure for rejecting inmates on the grounds of the facilities

being overcrowded. The Act states that where the custodial centre has exceeded its

capacity, the law empowers the State controller to within a period not exceeding one

week, notify the:70

 Chief Judge of the State;

 The Attorney General of the State;

 Prerogative of Mercy Committee;

 State Criminal Justice Committee; and

 Any other relevant body.

The Act in subsection (7) further provides that ‘upon receipt of the notification referred

to in Subsection (4), the notified body shall, within a period not exceeding three months,

take necessary steps to rectify overcrowding’. The Section further empowers the State
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Controller of Correctional Service in conjunction with the officer-in-charge of the facility

to reject inmates where the facility is filled.71 Therefore, this provision of the Act

provides a solution to the issue of overcrowding of Correctional facilities in Nigeria.

6.1.3 Clear Provision for Reformation and Rehabilitation

Unlike the old provision of the Nigeria Prisons Act, which emphasises the custody of the

legally interned person, the present Act provides for reformation and rehabilitation

procedures of legally interned persons. Section 10 of the Act provides for the function of

the Custodial centres, to include:

10. The functions of the Custodial Service are:

taking custody of all persons legally interned;

providing safe, secure and humane custody for inmates;

conveying remand persons to and from courts in motorised formations;

identifying the existence and causes of anti-social behaviours of inmates;

conducting risk and needs assessment aimed at developing appropriate correctional

treatment methods for reformation, rehabilitation and reintegration;

implementing reformation and rehabilitation programmes to enhance the

reintegration of inmates back into the society;

initiating behaviour modification in inmates through the provision of medical,

psychological, spiritual and counselling services for all offenders including violent

extremists;

empowering inmate through the deployment of educational and vocational skills

training programmes, and facilitating incentives and income generation through

Custodial Centres, farms and industries;

administering borstal and related institutions;
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providing support to facilitate the speedy disposal of cases of persons awaiting trial;

and

performing other functions as may be required to further the general goals of the

Service.72

The provisions of Section 14 (1) and (2) further provide that:

14 (1) The Correctional Service shall provide opportunities for education, vocational

training, as well as training in modern farming techniques and animal husbandry for

inmates.

(2) In accordance with the provisions of subsection (1), the Correctional Service shall

establish and run, in designated Custodial Centres, industrial centres equipped with

modern facilities for the enhancement of vocational skills training for inmates aimed

at facilitating their reintegration into society.73

The Correctional Services Act 2019 is set up for a complete reformation, rehabilitation,

and reintegration of inmates back into the Nigerian society. Before the Act, the prisons

embarked on educational and vocational training programmes. However, these were

initiatives from some Controllers of the Prisons but the present Act codified these

initiatives.

6.1.4 Special Treatment of Female inmates and Juvenile Offenders

The Act specially provides for an outline of the needs of female inmates and how to cater

for these needs. The Act stipulates that there shall be a separate correctional facility for

female inmates. This is an improvement on the formal practice, where a wing of the

prison is carved out for female inmates.

The Act further provides that ‘the Correctional Service shall provide all necessary

facilities to address the special needs such as medical and nutritional needs of female

inmates, including pregnant women, nursing mothers and babies in custody’.74 The Act

also provides that Correctional Centres for females must have a creche for babies who

are in custody with their mothers.75 It also provides for prenatal, and antenatal

healthcare and also the provision of sanitary provisions to female inmates.76
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Regarding Juvenile offenders, the Borstal Institutions and Remand Centres Act77

established the Borstal and Remand Centre as federal Juvenile correctional institutions.

In the same vein Section 35 of the Correctional Services Act also provides that:

35 (1) Young offenders shall not be kept in adult custodial facilities.

(2) The Correctional Service shall establish separate male and female borstal training

institutions for juvenile offenders in all the States of the Federation and their treatment,

including rehabilitations, shall be the underlying principle for the custody.

(3) The facilities established under subsection (2) shall serve as rehabilitation and

correctional centres for processing, confinement and treatment of juveniles and young

offenders.

Borstal institution is an establishment in which offenders who are not less than sixteen

but under twenty-one years of age on the day of conviction may be detained and given

such training and instructions as will conduct to their reformation and the prevention of

crime.78 A Remand Centre is a place for the detention of persons not less than sixteen

years but under twenty-one years of age who are remanded or committed in custody for

trial or sentence.79

In Nigeria, there are three (3) Borstal institutions located in Ogun, Kwara, and Kaduna

State. However, these institutions are grossly inadequate and overcrowded which has

resulted in many juveniles being sent to adult Correctional Centres.80

6.1.5 Provision for An Expansive Custodial Centre Visitor

The new Act provides for an expansive and inclusive Custodial Centre visitor. The

function of the visitor to the Correctional centres is to visit the custodial centres for

inspection, to receive complaints from inmates, and inspect Journals and books of the

custodial centre to ascertain the treatment of the inmates.81 The visitors are also

empowered to alert the Superintendent of the Correctional facilities, where any

irregularities require urgent attention.82

Section 21 of the Act expanded the official visitor of the Custodial Centre to include the

Chairperson and other Council members of the National Human Rights Commission,
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the Director of Legal Aid Council of Nigeria, the president and other executive members

of the Nigerian Bar Association, and also a legislative oversight visitor, that is the

presiding officer and Members of the relevant committee of the State and National

Assembly.83

The Correctional Service Act 2019 has improved the administration of criminal justice in

Nigeria, allowing it to meet global standards. The Act, apart from the improvements

discussed above, is an upgrade of the repealed Prisons Act No. 9 of 1972, in terms of the

function of the Correctional Service, and also in the area of staff and inmate welfare.

7.0. Laws and Rules Guiding Criminal Proceedings

The laws and Rules regulating criminal proceedings in Nigeria can be examined under

two heads namely (i) Principal Enactments; and (ii) Secondary Enactments.

7.1. Principal Enactment

Principal Enactments are central to criminal proceedings in Nigeria. They are the

principal procedural laws that regulate criminal trials from investigation, arraignment,

trial, acquittal, and sentencing of the Convict. These laws can be examined as follows:

7.1.1 Administration of Criminal Justice Act 2015

The Administration of Criminal Justice Act (ACJA) 2015 was passed into law on the 13th

of May 2015. The scope of the Act is to provide for the administration of criminal justice

in the Courts of the Federal Capital Territory and other Federal Courts in Nigeria. The

Act is made applicable to criminal trials for offences established by an Act of the

National Assembly and other offences punishable in the Federal Capital Territory.84 The

Act is, therefore, applicable to criminal proceedings in the Federal High Courts (FHC),

the High Court of the FCT, National Industrial Court (NIC). It is also applicable to all

criminal proceedings before the Magistrate's Court in the FCT and also Area Courts. The

Act Repeals the Criminal Procedure Act (CPA) CAP. C41 LFN 2004, Criminal Procedure

(Northern State) Act CAP. C24 LFN 2004, and the Administration of Justice

Commission Act CAP. A3 LFN 2004. 85
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7.1.2 Administration of Criminal Justice Law

The Administration of Criminal Justice Law (ACJL) applies to various States in Nigeria.

The first of these Laws were enacted by Lagos State in 2007 but later repealed and re-

enacted in 2011. The Lagos State law precedes the ACJA 2015. However, the ACJA is

applicable in the FCT and also applicable in Federal Courts. The Act has been

domesticated in 29 States to give the Act a force of law within these States. These States

include Anambra (2010), Lagos (2011), Ekiti (2014), FCT (13th May 2015), Ondo (2015),

Rivers (17th September 2016), Oyo (23rd January 2017), Enugu (26th January 2017),

Akwa-Ibom (21st March 2017), Cross River (27th May 2017), Kaduna (29th May 2017),

Delta (19th September 2017), Kogi (29th December 2017), Abia (December 2017), Edo

(20th March 2016), Ogun (3rd April 2018), Plateau (25th September 2018), Osun (29th

October 2018), Kwara (3rd December 2018), Adamawa (10th December 2018), Bayelsa

(January 2019), Kano (8th May 2019), Nasarawa (15th May 2019), Benue (29th May

2019), Jigawa (27th June 2019), Ebonyi (6th September 2019), Bauchi (10th August

2018), Sokoto (28th May 2019), Katsina (4th February 2020) and Imo States (11th

March 2020).86

7.1.3 Criminal Procedure Act

The Criminal Procedure Act was initially enacted in 1945. The Act had a general

application throughout Nigeria until 1963 when the Criminal Procedure Code (CPC) was

enacted to govern criminal proceedings in the Northern Region. The application of CPA

was then limited to the Southern Region and it has been re-designated as the Criminal

Procedure Laws of the various states. The CPA was used in criminal proceedings before

the FHC and NIC until the coming into force of the ACJA in 2015. The Law is still

applicable in States in Southern Nigeria that are yet to domesticate the ACJA.

7.1.4 Criminal Procedure Code Laws

The Criminal Procedure Code law was initially enacted by the Northern Region

Government in 1963 as the Criminal Procedure Code to govern criminal proceedings in

the Northern Region. It has been re-designated as the Criminal Procedure Code Laws of

the various states.
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This procedural law was applicable in the High Court and also the Magistrates’ Court in

these States and the law makes provisions for the institution of criminal proceedings,

processes to compel the attendance of an offender in court, searches, bail, jurisdiction,

charges, pleas and conclusion of trial. The law has been repealed in most Northern

states with the enactment and domestication of the ACJL in these States. However, the

Law is still applicable to States in the Northern Region of Nigeria that are yet to

domesticate the Administration of Criminal Justice Act 2015.

7.2. Secondary Enactment

These are Laws, statutes and Rules of court that make provisions for some vital rights of

the defendant, procedures, and also other provisions affecting the Criminal Justice

Administration in Nigeria. These laws include:

7.2.1 Constitution of the Federal Republic of Nigeria 1999

The Constitution contains provisions that are relevant to the criminal justice processes.

These provisions address issues on imprisonment and pre-trial detention of a suspect.

These provisions cut across chapter IV (Fundamental Rights of citizens), especially

Section 35 providing for the liberty of a person, and Section 36 addressing fair hearing.

Chapter VII provides for appeals from one court to the other, and other provisions that

directly or indirectly affect the Administration of Criminal Justice in Nigeria.

7.2.2 Other Secondary Enactments

Other secondary enactment regulating Criminal proceedings in Nigeria include the

Penal Code; Criminal Code; Evidence Act 2011; Police Act; Armed Forces Act; Coroners’

Laws of the States; Child Rights Act and the Child Rights Laws; Economic and Financial

Crime Commission Act; Independent Corrupt Practices Commission Act; and

Procurement Act. Statutes creating Courts such as the Federal High Court Act, Court of

Appeal Act, Supreme Court Act; the High Court Laws, Magistrate Court Laws, Area

Court Edicts, and also Rules of Court such as Magistrates’ Court Rules, the Federal High

Court Rules, State High Court Rules, Court of Appeal Rules, Supreme Court Rules, and

others Rules of Court relating to special Courts like the Court Martial.
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8.0. Conclusion

The Criminal Justice System comprises various principles and institutions that are set

up by society to prevent, mitigate, deter, and control the commission of crimes. The

Criminal Justice system possesses another subsystem that works co-ordinately to

achieve the goals of the larger system. The Police and other Law enforcement agencies

such as EFCC, NDLEA, ICPC, NSCDC, and Customs Services, are the first points of

entry to the system and these agencies are responsible for the arrest, detention,

investigation, and prosecution of offenders. The Courts, which play a vital middle role

are responsible for the proper application of Criminal laws. The Correctional Services is

responsible for the reformation, rehabilitation, and reintegration of inmates back into

society. Criminal Defence Lawyers on a Legal Aid or Pro bono project must therefore

familiarise themselves with the workings and interactions of these various institutions.

At every stage of the defence of an inmate, lawyers must ensure that the rights of the

defendants or inmates are not trampled upon by any of these institutions.
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CHAPTER 3:
REPRENSENTING CLIENTS EFFECTIVELY:

DUTIES OF A GOOD LAWYER
1.0 Introduction

The lawyer’s duty to provide effective representation in a criminal matter requires a

display of sufficient high-quality legal representation to an accused/defendant. Effective

representation demands devotion, dedication, high-level knowledge and skill in criminal

defence. Lawyers in criminal defence are saddled with the responsibility of ensuring that

the rights of an accused person or defendant, are not subject to abuse or derogation

during interaction with the criminal justice system. The accused person is vested with

some fundamental rights. These rights are available during investigation, pre-trial

detention, trial, sentencing, and also on appeal.

This section will examine the rights that are available to an accused person in Nigeria. It

will also provide lawyers in criminal defence with a guide on what to do, to protect the

sanctity of these rights while offering their services to indigent persons interfacing with

the Nigeria Criminal justice system.

2.0 What are the Rights the lawyer must Protect?

Rights are defined to ‘represent demands or claims which individuals or groups make on

society, some of which are protected by law and have become part of the lex lata while

others remain aspirations to be attained in the future.87 Rights are also described as a

recognized and protected interest, of which the violation is wrong.88 It is also seen as

that which is proper legally, morally and ethically. 89 Rights are due to a person by just

claim, legal guarantee or moral principle.90 These rights are available to the

accused/defendant in a criminal matter during an investigation, pre-trial detention, trial,

sentencing and appeal. The lawyer in criminal defence must ensure that an accused

person is not deprived of his rights. These rights available to an accused/defendant in a

criminal matter can be briefly examined as follows:
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2.1 Right to a Lawyer

An accused person/defendant in a criminal matter has a right to defend himself or by a

legal practitioner of his choice.91 This right is essential to having a fair trial through a

criminal proceeding. The right to counsel for the rich and the poor is an indispensable

safeguard of freedom and justice under the law. The defendant who is not experienced

or skilled in the intricacies of the law might be at a great disadvantage in his defence in a

criminal matter. Therefore, the basis of this right is to ensure that such a defendant is

not deprived of the right to have his case properly presented before a court. Without a

competent representation, the defendant's interest will be prejudiced in a criminal

proceeding. A lawyer must ensure that he is not denied the right of audience before any

court in defending the case of an accused person.

2.2 Right to Information of Crime Committed

The accused has a right to be informed of the details and nature of the offence against

him in the language he understands. The defendant must be informed of his offence at

the time of arrest, prior to the trial, or at arraignment.92 However, an accused may be

convicted of a lesser offence where the facts proved cannot earn a conviction on the

offence charged. Where this is the case, the defendant need not be informed of the lesser

offence. The accused is deemed to have had notice of the charge because he had notice

of the great offence for which he was charged. This does not amount to a breach of the

fundamental rights of the accused person. However, “it must be shown that the

particulars, facts and the circumstances of the original offence charged are the same or

similar to the lesser offence”.93

2.3 Presumption of Innocence

An accused person, until convicted by a competent court of law, is presumed to be

innocent. Section 36 (5) of the Constitution provides that “Every person who is charged

with a criminal offence shall be presumed to be innocent until he is proved guilty”. The

burden of proving the guilt of the accused person rests on the prosecution, while the

standard of proof is beyond reasonable doubt. In Nigeria, this principle has been made a

rule of Evidence. Section 135 of the Evidence Act provides that:
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If the commission of a crime by a party to any proceeding is directly in issue in any

proceeding civil or criminal, it must be proved beyond reasonable doubt. The burden

of proving that any person has been guilty of a crime or wrongful act is, subject to the

provisions of section 139 of this Act, on the person who asserts it, whether the

commission of such act is or is not directly in issue in the action.94

However, there are exceptions which cover limited instances, such as insanity or facts

within the knowledge of the accused person. In such instances, the burden of proof will

lie on the accused person to prove.95

2.4 Right to silence

The accused person by the provision of section 36 (11) of the 1999 Constitution, shall not

be compelled to give evidence in a criminal trial. The Accused can choose to remain

silent during his trial. Where the accused keeps mute, the same cannot be a matter of

comment for the prosecution. The Judge in such instances therefore, has the duty to

make proper comment and in appropriate circumstances, the court can also draw

inferences that are necessary from the silence of the accused person. In the case of

Igabele v. State96 the court held that “an accused person, has the constitutional right to

remain silent and leave the trial to the prosecution to prove the charge against him. This

is because, the citizen’s right to remain silent even when arraigned for criminal offence,

is an inviolable one. . .But he runs a risk. He will be obliged to make his defence to the

charge, if his remaining silent, will result in his being convicted on the case made

against him by the prosecution…”97 . The defence counsel must therefore, advise the

client properly in asserting this right. This is because of the resultant risk, because an

accused/defendant may be convicted for failure to defend himself where the prosecution

has proved his case.

2.5 Right to Publicity of Trial

Criminal proceedings must be held in public unless there are special circumstances

which allow the court to conduct such proceedings in private. The rationale for a public

hearing is to safeguard against the danger of manipulation and also perversion of justice

where the court conducts its affairs in secret. The determination of the meaning of

public for the purposes of a public hearing does not necessarily mean that the case must
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be held in the regular courtroom. It suffices as public where such a place of hearing is

accessible to the public. Therefore, such proceedings could be held in the chambers of

the judge, but the public must not be denied access to such proceedings.98

The court reiterated the importance of trial in the open court, in the case of Nigeria

Arab Bank Ltd v. Barri Engineering (Nig) Ltd, 99 that “the right to be present at public

trial of cases which publicity entails and not to be excluded therefrom is a right which

belongs to the public. The Right derives from public interest in due and even-handed

administration of justice which secrecy can only impair. Public confidence in the

administration of justice can be weakened by secrecy. Even-handed justice is best done

when it is done in the public gaze. The right to publicity is thus not a right which belongs

only to the parties and which they can waive by consent or conduct. . .” 100

2.6 Right to Fair Trial

A defendant or accused person charged with a criminal offence has the right to a fair

trial. This right entails that the trial must be done in accordance with due process, and

within a reasonable time. Section 36 (4) of the Constitution, is clear on the point that

where a person is charged with a criminal offence, he shall unless the charge is

withdrawn, be entitled to a fair hearing in public with a reasonable time, by a court or

tribunal.101 This right to fair hearing is embedded in the maxims that audi alteram

partem, that is, the other party must be heard102 and nemo judex in causa sua that is, a

person shall not be a judge in his own case. Therefore, such a trial must be free from all

forms of bias.103

3.0 How Can I Make Sure That I Have Adequate “Time and Facilities” to
Prepare a Defence?

The law protects an accused person or a defendant’s right to be given adequate time and

facilities for the preparation of the accused’s defence.104 This right also covers criminal

defence lawyers, where a request for sufficient time and resources is made to the court

in the process of providing legal services. The court in exercising this power must grant

an adjournment to an accused person to secure the services of a legal representative or

to call a material witness to his case. In the case of Ebele Okoye & Ors v. Commissioner

of Police & Ors105 the court held that “the facilities that must be afforded the accused
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person are the ‘resources’ or ‘anything’ which would aid the accused person in preparing

his defence to the crimes for which he is charged. There is no doubt, including the

statements of witnesses interviewed by the police in the course of their investigation

which might have absolved the accused of any blame or which may assist the accused to

subpoena such favourable witnesses that the prosecuting counsel may not want to put

forward to testify.”106 This right does not only exist during the trial of cases, they are

exercisable at pre-trial hearings, plea bargains (plea negotiation), sentencing, and also

appeal stages. The lawyer owes a duty to the client to exercise his discretion in favour of

the accused in order to always assert the client's rights to adequate facilities and time for

his defence.107

3.1 What Can I Do to Obtain Necessary Personnel and Resources?

A lawyer in a legal aid or Pro Bono project could be appointed by the court to represent

a pre-trial detainee/inmate or an indigent person. Cases can also be obtained through

direct contact with an accused in court, or through referral and other means.

Notwithstanding the channel in which cases are signed up, lawyers in such a project or

organisation must fully understand the scope and nature of the client's case. To provide

effective legal representation, criminal defence lawyers must consider the type of

services that can be rendered and the resources that will be needed to render such

services. Therefore, criminal defence lawyers must seek time to have a personal

interview with the accused person.

3.2 Client Interviewing and Counselling

Avrom Sherr describes an interview as a meeting between a lawyer or a legal adviser and

a client to deal with the client’s work, needs or problems. 108 The interview must be

aimed at carrying out a thorough investigation of the accused/defendant and also the

witness.

3.3 Purpose of an Effective client interview

The purpose of legal interviewing is enormous to the criminal lawyer and the client.

Legal interviewing is a medium of establishing communication between the legal
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practitioner and the client. It helps to establish and make solid the relationship between

the lawyer in a legal aid project and the client.

The relationship that is established in client interviewing is on three levels, that is

personal, educational and contractual. Personal involves the criminal defence lawyer

getting to know the indigent person personally. Information such as the accused

person’s background, place of residence, their family and others. This is also the same

for the accused person/defendant because he gets to know some personal information

about his legal representative. Client interviews are educational in the sense that, after

carefully listening to the client’s case, it exposes the lawyer to the facts at the disposal of

the client. It becomes easier at this level to ascertain the needs of the accused person,

and the lawyer can counsel the accused on the existing laws and their applicability to the

accused’s case. The options available to the accused and other issues relating to the

lawyer acting for the client such as confidentiality, fiduciary relationship and others are

exposed at the educational level of a client interview. The contractual level of the client

interview spells out the terms for the legal representation. Contractual terms such as the

lawyer’s charges and other fees needed to cover expenses that may be incurred, while

defending an accused. A criminal defence lawyer engaging in legal aid or pro bono

service must disclose to the inmate/pre-trial detainee or indigent person the extent to

which these expenses or charges have been covered.

4.0 What Skills do I need to conduct a client interview?

To conduct a client interview, criminal defence lawyers are expected to have and also

exhibit some basic skills that will aid proper understanding of the case of an accused

person. These set of skills and expertise can be briefly examined as follows:

4.1 Interpersonal Skills

Interpersonal skills are skills that are used in communicating with individuals. 109 They

are a wide range of skills which encompasses listening, emotional control, empathy, and

trustworthiness. The criminal defence lawyer, in order to get proper feedback must

avoid the use of legalese or legal terms that are not clear to the accused. The lawyer must

master the art of calming the accused person to have effective communication. The
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lawyer must, however, be careful not to assure the accused of the success of the matter

in his favour.

4.2 Questioning Skills/Techniques

A criminal defence lawyer, during client interviews must be objective and must gather

all useful information from the defendant/accused person. The proper questioning

techniques must be adopted in appropriate stages, to give the accused person the

latitude to communicate useful information. These questions techniques are:

4.2.1 Open-ended Questions

This form of question is wide and explanatory, the criminal defence lawyer who chooses

to adopt this form of question techniques or pattern must expect any number of possible

responses to such questions. This is so because an open question does not restrict the

accused or witness, that is being interviewed to a specific answer. Open questions are

mostly asked to get full details of happenings or what transpired in a matter. This

pattern of questioning is also useful when interviewing a friendly witness (witness

helpful to the case of the accused).

4.2.2 Close-ended Questions

Close-ended questions are defined as question types that ask the responding party to

choose from a distinct set of predefined responses.110 This form of question is restrictive.

They require a “Yes” or “No” answer. This form of question is useful when interviewing a

witness that is reluctant to disclose information.

4.2.3 Leading Questions

This form of question suggests the answers that the Lawyer asking intends to hear from

the accused or witness. This form of question should be avoided in order not to have

information or facts that are based on the instinct or understanding of the lawyer. The

accused or witness must be allowed to tell his story and not pattern his answers to fit the

lawyer’s version of the story.
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4.2.4 Hypothetical Questions

This form of question is based on hypotheses, conjectures, or fiction. This type of

question is used for expert witnesses. The lawyer must always begin with an open-ended

question to get a full narrative from the client. There must not be any interruption. At

the end of the narrative, the lawyer must start to probe the narrative in a bid to fill in the

gaps in the narrative of the accused person or witness's story. Such probe must be direct

to the area or topic in the narrative of the accused’s story.

4.3 Listening Skills

Listening is the ability to accurately receive and interpret messages in the

communication process.111 Listening could either be active or passive listening. Active

Listening is used to listen and respond to others in a structured and deliberate way. It

requires the interviewer to understand and actively evaluate what they have heard. An

active listener engages with the speaker. It can consist of both verbal and non-verbal

cues.112 Active listening is therefore an important part of the process of building an

initial perception of the client’s legal position. Passive listening is where the listener

simply receives the message without giving any external indications. Almost like

background noise. An example of this occurs when the lawyer is responding to chats on

his phone while interviewing an accused or his witness. After an interview, a criminal

defence lawyer should be able to determine the nature of resources and facilities that

will be needed in the defence of an accused person.

5.0 What Resources Do I Need?

A criminal defence lawyer should consider the following while interviewing an accused

person. These considerations will help in building the resources and facilities that will

be needed for the defence of an accused person.

5.1 Consider using Interpreters

During client and witness’ interviews, a criminal defence lawyer should ascertain the

level of comprehension of the language of the court by the accused person. Where an

accused person does not have a sufficient level of comprehension of the language of the

court, the lawyer should assert the accused person’s right to an interpreter and must
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ensure that the court allows the accused or his witnesses to express themselves in a

language that they possess sufficient fluency.

An accused person in Nigeria is entitled to an interpreter without payment of any fees.113

The interpreter must be found to be competent to interpret satisfactorily in both

languages of the court and also that of the accused person or witness. Counsel to the

accused person must inform the court timeously where the accused person does not

understand the language of the court. In the case of Madu v. State114 the Supreme Court

held that “. . . the fact that the accused does not understand the language in which the

trial is being conducted is a fact well known to the accused and it is for him or his

counsel to take the initiative of bringing it to the notice of the court at the earliest

opportunity. Where an accused and his counsel fail to complain or raise an objection on

failure to provide an interpreter at the commencement or during trial, they cannot be

heard to complain for the first time on appeal”. Therefore, for the lawyer not to

prejudice the rights of the accused, the lawyer must inform the court timeously where

the accused or witness cannot understand the language of the court.

5.2 Experts witnesses

Expert witnesses are used in cases where the criminal defence lawyer needs to present

opinion evidence to the court. This form of witness is not needed in all cases. From the

client interview, the lawyer should be able to ascertain if he will need the services of an

expert. Expert witnesses are material and vital witnesses. They are mainly required

where the matter is technical, and it is beyond the realm of the ordinary man and the

court will need help in such areas. Such an opinion is necessary where the expert is

skilled in a particular matter or can furnish the court with scientific or other information

of a technical nature that is likely to be outside the experience and knowledge of the

judge.115

6.0 Conclusion

An accused person also has the right to cross-examine the prosecution witnesses. The

denial of the right to cross-examination is a breach of the constitutional rights of the

accused person to a fair hearing. Lawyers must ensure that an accused person is not

punished or convicted unless such offence is prescribed by law and there is a
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punishment for the said offence.116 Section 36 (8) of the Constitution also provides that

“No person shall be held to be guilty of a criminal offence on account of any act or

omission that did not, at the time it took place, constitute such an offence, and no

penalty shall be imposed for any criminal offence heavier than the penalty in force at the

time the offence was committed”. The accused is also protected by law from double

prosecution on the same offence. Section 36 (9) of the Constitution is to the effect that,

criminal proceedings shall not be conducted against any person in respect of a crime for

which the accused person had previously been tried by a court of competent jurisdiction

and for which he was either convicted or acquitted for the offence. Therefore, criminal

defence lawyers in legal aid or pro bono services must ensure that effective

representation is given to an accused person, by ensuring that none of the rights of the

accused is taken in the course of interfacing with the criminal justice system in Nigeria.



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
38

CHAPTER 4:
ARREST AND INNOVATIONS OF THE
ADMINISTRATION OF CRIMINAL

JUSTICE ACT
1.0 Introduction

The arrest of a suspect is significant in Criminal Justice Administration. Most times, an

arrest indicates an activation of the criminal justice system against a suspect that is

alleged to have committed an offence. Therefore, discussion on arrest is important for a

better understanding of the concept and the procedures for effecting a lawful arrest.

This topic is divided into two segments. The first segment will examine the provisions of

the Administration of Criminal Justice Act 2015 and other relevant laws with provisions

addressing issues on arrest. The Second segment assesses the innovations introduced by

the ACJA 2015, to the Nigeria Criminal Justice System. The topic is aimed at educating

criminal defence lawyers in Pro bono or legal aid services and to enable them to

properly defend the rights of inmates and pre-trial detainees.

2.0 Arrest of Suspect

Arrest is defined as “the taking or keeping of a person in custody by legal authority”.117 It

is the process whereby suspected felons or persons accused of having committed an

offence are brought before the police or other law enforcement agency. It is the first step

before interrogation and preparation for arraignment before a Court of law. 118

Arrest ordinarily is an abridgement of the right to personal liberty as guaranteed by

Section 35 (1) of the Constitution which provides that “ Every person shall be entitled to

his personal liberty and no person shall be deprived of such liberty save in the following

cases and in accordance with a procedure permitted by law”.119 The circumstances in

which an arrest could be made are well outlined in the Constitution.120
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2.1 The Process of Arrest

There are three processes of bringing a suspect, to a police station for investigation or to

the Court. They are: Arrest with Warrant; Arrest without Warrant; and Summons.

An arrest may be with a warrant or without a warrant. A warrant of arrest is an authority

in writing issued by the Court to a police officer directing him to arrest the person

named in the warrant. Section 113 of the ACJA provides that: “A court may issue a

summons or warrant as provided in this Act to compel the appearance before it of a

suspect accused of having committed an offence in any place, whether within or outside

Nigeria, triable in a State or in the Federal Capital Territory, Abuja”.121 These warrants

may be directed to other officers in other law enforcement agencies and also to private

persons.122 The ACJA places within the discretion of the Court to either issue a summons

to compel the attendance of the suspect or to issue a Warrant for the arrest of such

person. However, regard must be had to the nature and circumstance of each case.123

Section 6 of the ACJA provides for the Police officer making an arrest to inform the

suspect of the reason for his arrest unless such suspect was apprehended in the process

of committing the offence. The Act provides that:

6 (1) Except when the suspect is in the actual course of the commission of an offence or

is pursued immediately after the commission of an offence or has escaped from lawful

custody, the police officer or other persons making the arrest shall inform the suspect

immediately of the reason for the arrest.

(2) The police officer or the person making the arrest or the police officer in charge of a

police Station shall inform the suspect of his rights to:

(a) remain silent or avoid answering any question until after consultation with a legal

practitioner or any other of his own choice;

(b) consult a legal practitioner of his choice before making, endorsing or writing any

statement or answering any question put to him after arrest; and

(c) free legal representation by the Legal Aid Council of Nigeria where applicable.
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Provided the authority having custody of the suspect shall have the responsibility of

notifying the next of kin or relative of the suspect of the arrest at no cost to the

suspect.124

In making an arrest, the law requires the officer making an arrest to touch or confine the

body of the person to be arrested, unless there is a submission to custody by word or

action.125 Unnecessary restraint, such as the use of handcuffs, leg chains, beating and

slapping or any dehumanising act on the suspect is extremely prohibited by the Act.126 A

reasonable force or restraint can only be applied by the order of a Court or where there

is suspicion that the suspect may be violent or attempt to escape.127

A warrant of arrest shall not be issued unless such a complaint is made on oath.128 The

warrant must bear the date of issuance of the warrant and all necessary particulars

(name of the offender, an order to the Police officer to arrest, brief statement of alleged

offence) and the same shall be signed by a Judge or a magistrate.129 A warrant of arrest

remains valid upon issuance and shall be valid unless the same is executed or cancelled

by the issuing authority.130 Section 38 of the ACJA provides that “A warrant of arrest

may be issued on any day, including a Sunday or public holiday”.131 Section 43 (2) (3) (4)

addresses the time and place within which a warrant can be executed by providing that:

(2) A warrant of arrest may be executed by any police officer at any time and in any

place in any State other than within the actual courtroom in which a court is sitting.

(3) The Police officer executing a warrant of arrest shall, before making the arrest,

inform the suspect to be arrested that there is a warrant for his arrest unless there is

reasonable cause for abstaining from giving the information on the ground that it is

likely to occasion escape, resistance or rescue.

(4) A suspect arrested on a warrant of arrest shall, subject to the provisions of the

Constitution of the Federal Republic of Nigeria, sections 44 and 45 of this Act, be

brought before the court that issued the warrant of arrest.132

The above provisions empower the police to execute an arrest at any time and, in any

place, with an exception of an actual courtroom where a court sitting is ongoing. 133
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2.2 Who Can Issue AWarrant of Arrest?

The law empowers certain individuals and institutions to issue a warrant of arrest.

Section 89 of the Constitution empowers the Senate, House of Representatives or a

Committee appointed or set up by either the Senate or House of Representatives, to

issue a warrant for investigation which compels the attendance of a person who had

previously failed, neglected and/or refused to comply with a summons. The Section

provides that:

89 (1) For the purpose of any investigation under Section 88 of this Constitution and

subject to the provision thereof, the Senate or the House of Representatives or a

committee appointed in accordance with section 62 of this Constitution shall have

power to-

(d) issue a warrant to compel the attendance of any person who, having been summoned

to attend, fails, refuses or neglects to do so and does not excuse such failure, refusal or

neglect to the satisfaction of the House or the Committee in question, and order him to

pay all cost which may have been occasioned in compelling his attendance or by reason

of his failure, refusal or neglect to obey the summons, and also to impose such fine as

may be prescribed for any such failure, refusal or neglect; and any fine so imposed shall

be recoverable in the same manner as a fine imposed by a court of law.134

An Area Court Judge who is a legal practitioner can also issue a warrant of arrest. The

provision of Section 494 of the ACJA defines Court to include “Federal Courts, the

Magistrates’ Court and Federal Capital Territory Area Courts provided by legal

practitioners”. Therefore, flowing from the definition of “Court” as provided in the Act,

an Area Court Judge who is a legal practitioner can issue a warrant of arrest. As regards,

whether a Justice of Peace (JP) can issue a warrant, under Section 22 the CPL (JP)

cannot issue a Warrant of Arrest. However, Section 36 (1) (c) of the ACJA is silent on the

issue of whether a JP can issue a warrant of arrest of a suspect.135 A Superior Police

Officer cannot issue a warrant of arrest of a suspect. Therefore, it will amount to an

illegality for a Superior Police Officer to issue a warrant for the arrest of any suspect in

Nigeria.
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3.0 Remarkable Development introduced by the Administration of
Criminal Justice Act.

The Administration of Criminal Justice Act introduced some novel developments in

criminal justice administration in Nigeria. These developments can be briefly examined

as follows:

3.1 Unlawful Arrests and Remand

To settle the trend of unlawful arrest and remand, Section 3-7 of ACJA laid down a

procedure to be adhered to by the Police in arresting a suspect. The Section prohibits the

long-time arbitrary practice of arrest by proxy, where friends, relatives, and parents of

suspects were arrested and taken into custody for offences they had no link or

connection to the alleged offence committed. The enactment of the ACJA abrogates

these arbitrary practices that infringe on the rights of persons. Section 7 of the Act

provides that “A person shall not be arrested in place of a suspect”.136 Therefore, arrest

by proxy is prohibited by the Act and the same is an unlawful arrest.

3.2 Prohibition on arrest for Civil wrong or Breach of Contract

Section 8 (2) of ACJA provides that ‘A suspect shall not be arrested merely on a civil

wrong or breach of contract’. 137 This provision prohibits the usual practice of Police or

law enforcement agents being used for cases that are entirely out of the scope of a

criminal investigation. Before the enactment of ACJA, there have been several instances

where the Police have been used as debt recovery agents for a civil wrong or a breach of

contract between two parties. The provision of the Act supports several judicial

pronouncements on the issue that the Police cannot be used as debt recovery agents.138

In the case of Adewoye v. Nigeria Police Force & Ors139 the court bemoaned the situation.

Stating that:

“what is even more disturbing in recent times is the way and manner the police and

some other security agencies, rather than focus squarely on their statutory functions of

investigation, preventing and prosecuting crimes, allow themselves to be used by

overzealous and unscrupulous characters for the recovery of debts arising from

contracts, loans or purely civil transactions”.140
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However, the enactment of the ACJA has statutorily prohibited the involvement of the

Police or any law enforcement agency in civil wrongs between parties.

3.3 Notification of Arrest

Section 6 of ACJA provides that the police officer making an arrest must inform the

suspect of the reason for his arrest and also the rights available to the suspect

immediately upon his arrest. In the same vein, the court in the case of Government of

Lagos State & Ors v. Apata & Ors141 held that Section 35 (5) of the Constitution

provides that “any person who is arrested or detained shall be informed in writing

within twenty-four hours (and in a language that he understands) of the facts and

grounds for his arrest and detention”. Section 6 is not new, it maintains the provision of

Section 5 of the CPA. However, ACJA stipulates that the suspect must be informed

‘immediately’ upon his arrest.

The suspect may not be informed of the offence suspected where (a) the suspect was in

the actual commission of the offence when apprehended (2) where the suspect is

pursued immediately after the commission of the offence (3) when the suspect escapes

from actual custody.142 Section 6 (3) of the Act also compels authority who has a suspect

in custody to inform his next of kin or other relatives at no cost. However, this duty is

said to have been performed when the suspect refused to disclose the contact of his

relatives or next of kin.

3.4 Recording of Statement of Suspect

The provision on the recording of the statement of a suspect brought about a much-

needed improvement to the protection of the rights of suspects. Section 17 (1) and (2)

provides that:

“(1) Where a suspect is arrested on allegation of having committed an offence, his

statement shall be taken, if he so wishes to make a statement.

(2) Such statement may where the suspect so elects, be taken in the presence of a legal

practitioner of his choice, or where he has no legal practitioner of his choice, in the
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presence of an officer of the legal Aid Council of Nigeria or an official of a Civil Society

Organisation or a Justice of the Peace or any other person of his choice. Provided that

the Legal Practitioner or any other person mentioned in this subsection shall not

interfere while the suspect is making his statement, except for the purpose of

discharging his role as a legal practitioner or such other person.” 143

The provision is meant to curb the issue of police obtaining confessional statements of

defendants under duress, or by any means of oppression and intimidation. Where the

suspect does not understand, speak or write in the English language, the Act provides

for an interpreter to record and read over the statement to the suspect, to his

understanding and the suspect shall then endorse the statement as that made by him.144

Thereafter, the interpreters shall attest to the writing of the statement by appending his

name, address, occupation, designation and other particulars on the statement of the

defendant. 145

3.5 Electronic Recording of Confessional Statements of Suspects

Defendants during criminal trials, before the enactment of ACJA have often denied

confessional statements for one reason or the other. Section 15 (4) made a positive

adjustment in obtaining a confessional statement from the suspect. The section provides

that:

“where a suspect who is arrested with or without a warrant volunteers to make a

confessional statement, the police officer shall ensure that the making and taking of the

statement shall be in writing and may be recorded electronically on a retrievable video

compact disc or such other audio-visual means”.146

However, an, the Act does not make the electronic record of confessional statements

mandatory and also oral evidence of confessions of suspects is still admissible in a

trial.147 While these provisions would have saved the Court time, by avoiding a trial

within a trial in the event of the defendant’s denial of his oral confessions, the non-

mandatory nature of these provisions brings the Act to the former position because the

electronic recording of statements is made optional under this provision.
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3.6 Establishment of a Police Central Criminal Registry

Section 16 of the Act provides for the establishment of a Central Criminal Records

Registry.148 The Registry shall be responsible for record-keeping of investigation,

prosecution, and adjudication for future use. The Act provides for the establishment of a

Criminal Record Registry in all State Police Command and including the FCT. The

registry in various State commands is established with the sole purpose of transmitting

such records to the Central Criminal Record Registry.149

Section 16 (3) of the Act provides that “the State or Federal Capital Territory (FCT)

Police Command shall ensure that the decisions of the Court in all criminal trials are

transmitted to the Central Criminal Records Registry within 30 days of the

Judgement”.150The purpose of the entire section is to solve the challenge of prosecutors

not being able to get records of previous convictions, to assist the court in the sentencing

of a convict. Most recidivists are sentenced like first offenders because of failure to

produce any record of previous convictions.

3.7 Women as Sureties

Before the enactment of ACJA, women were often denied the right to stand as sureties

for bail of suspects in police stations, and the Court. Section 167 (3) settles the issue of

women being discriminated against for their capacity to assure a suspect. The Section

provides that “A person shall not be denied, prevented or restricted from entering into a

recognizance or standing as surety for any defendant or applicant on the ground only

that the person is a woman”. 151 The incorporation of this provision to the Act has settled

the issue of discrimination based on sex when it involves sureties for suspects.

3.8 Professional Bondsperson

Section 187 introduced a novel practice of registering and use of professional

bondspersons as sureties for suspects. The Section provides that:

The Chief Judge of the Federal High Court or of the State High Court of the Federal

Capital Territory, Abuja may make regulations for the registration and licensing of

corporate bodies or persons to act as bonds persons within the jurisdiction of the court

in which they are registered.
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A person shall not engage in the business of bail bond services without being duly

registered and licensed in accordance with the subsection (1) of this section

(5) A bondsperson registered under subsection (1) of this section may undertake

recognizance, act as surety, or guarantee the deposit of money as required by the bail

condition of a defendant granted bail by the court within the division or district in which

the bondsman is registered.152

The section also gives the Chief Judge the powers to withdraw the registration of a

bondsperson who contravenes the terms of his licence. The Act provides that “A person

who engages in bail bond services without registration and licence or in contravention of

the regulation or terms of his licence is liable to a fine of five hundred thousand naira or

imprisonment for a term not exceeding 12 months or to both fine and imprisonment”. 153

This particular provision is a step in curbing the activities of unlicensed individuals

(popularly called Charge and bail) from being involved in suretyship. The provision will

also help in decongesting Correctional Centres and other holding facilities. It will also

provide an opportunity for a suspect in custody to have a surety in an area where they

have no family members. Therefore, the registration and licencing of corporate

bondsperson will help to secure the presence of defendants in Court or Police Stations,

as the case may be.

3.9 The Administration of Criminal Justice Monitoring Committee

Section 469-476 of ACJA provides for the establishment of an Administration of

Criminal Justice Monitoring Committee, with a well-defined responsibility, that is

aimed at ensuring effective and efficient application of the Act by the various law

enforcement agencies and the Courts.

The function of the Administration of Criminal Justice Monitoring Committee includes

monitoring the various institutions to ensure speedy dispensation of criminal cases.

Decongestion of Correctional facilities and to ensure the cooperation of all organs

charged with the administration of criminal justice in Nigeria. The Committee is

mandated to submit a quarterly report on its mandate to the Chief Justice.
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4.0 Conclusion

The ACJA 2015 made significant improvements to criminal justice administration in

Nigeria. While some of these improvements have been briefly discussed, the Act has also

made several notable improvements in the aspect of remand proceedings and its time

frame.154 The Act has also provided for criminal trials to be held on a day-to-day basis,

and has provided for costs on frivolous applications.155 The time for commencement and

determination of criminal matters,156 and other notable improvements that aim at

bringing efficiency to the Nigerian Criminal Justice Administration. These innovations

have been properly considered in subsequent chapters of this Hand Book. Therefore,

criminal defence lawyers volunteering their services, or in a Justice Project, must

carefully master the provisions of the ACJA and other relevant laws affecting an inmate/

pre-trial detainee.
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CHAPTER 5:
ALTERNATIVE DISPUTE RESOLUTION IN

CRIMINAL CASES
1.0 Introduction

The interaction between individuals, government and artificial persons in society

sometimes results in some conflict, disputes, or disagreement.157 Disputes and conflicts

while interacting in society may also result in situations where offences are committed,

giving rise to the need to prosecute the offenders.158 While such disputes can be

prosecuted through the conventional court systems, applying an Alternative Dispute

Resolution (ADR) method or process, presents a veritable means in the modern criminal

justice system to apply equity in dispensing a criminal matter. ADR is a process which

brings about restorative justice, and seeks to bring dialogue and interpersonal healing to

the centre stage of a criminal justice system. This section will examine ADR methods,

and how these non-conventional dispute resolution methods can be adopted in

dispensing criminal matters in Nigeria.

2.0 Meaning of Alternative Dispute Resolution

ADRs are dispute resolution methods that are outside the traditional or conventional

court processes. It simply means resolving disputes through alternative means rather

than litigation. ADR is also seen as a range of mechanisms designed to assist parties in

resolving disputes without resorting to the formal judicial process. Black’s Law

Dictionary defines ADR as a procedure for settling a dispute by means other than

litigation, such as arbitration or mediation.159 This process brings about a friendly

justice delivery system. Its legitimacy is hinged on natural justice principles, which

emphasizes respect for the voice of litigants in a matter. ADR was commonly used for

family, environmental, commercial and industrial disputes, until recently that

policymakers have been compelled to introduce these non-conventional methods to

criminal cases.
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3.0 The Goals and Benefits of Alternative Dispute Resolution

The goals for the adoption of ADR are numerous. Firstly, they serve as a relief to the

courts, in decongesting the court’s docket. It prevents undue delay and cost of

prosecution of cases in court.160 Secondly, the adoption of ADR allows for community

involvement in the dispute resolution process.161 Thirdly, ADR facilitates speedy access

to justice for the defendant and also the complainant in a matter. Fourthly, the goal of

adopting ADR is to have an effective dispute resolution process among litigants that is

better than recourse to litigation. This form of dispute adjudication has an advantage

over the conventional courts’ system, because it has a lesser cost to litigants, there is

room for confidentiality, and gives litigants the latitude to decide on who settles

disputes among them.

Benefits of Alternative Dispute Resolution
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confidence.
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ADR saves cost when
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Time Saving
Disputes are resolve
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on favourable terms
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The Parties are in full
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Directly

Parties affected by
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directly

Allows for Community
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participation in

disputes resolution

Confidential
ity

Discussions

BENEFITS
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4.0 Forms of Alternative Dispute Resolution

There are several forms of Alternative Dispute Resolution such as: negotiation,

mediation arbitration, conciliation, mini-trial, ombudsman, rent-a-judge, facilitation,

fact finding, med-Arb, multi-door courthouse.162 However, the most common forms of

ADR easily applicable in criminal cases include arbitration, mediation, negotiation and

conciliation.

4.1 Negotiation

The process of negotiation is one of the most common and oldest forms of Alternative

Dispute Resolution. Black’s Law Dictionary163 defines negotiation as a consensual

bargaining process in which the parties attempt to reach an agreement on a disputed or

potentially disputed matter. The process of negotiation usually involves complete

autonomy of the parties involved, without intervention of a third party in the process. As

an informal process, negotiation is voluntary, and very often unstructured. This form of

ADR offers parties total control over the process. The aim of negotiation is not to have a

winning and losing side, but for both parties to win. Negotiation involves several stages

that lead to the final settlement. Negotiation may lead to mediation in the sense that the

need for mediation arises after the conflicting parties have attempted negotiation, but

have reached a standstill.164

4.2 Mediation

Black’s Law Dictionary,165 mediation is a method of non-binding dispute resolution

involving a neutral third party who tries to help the disputing parties reach a mutually

agreeable solution. Oxford Dictionary of Law also defined mediation to mean a form of

alternative dispute resolution in which an independent third party (mediator) assists the

parties involved in a dispute or negotiation to achieve a mutually acceptable resolution

of the points of conflict. The third party here is impartial, and does not take decisions for

the parties rather he helps them in identifying the issues and interests that need to be

solved. The mediator may be a lawyer or a specially trained person, the mediator does

not have decision-making power and cannot force the parties to accept a settlement.
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4.3 Conciliation

Conciliation is a settlement of a dispute in an agreeable manner or a process in which a

neutral person meets with the parties to a dispute and explores how the dispute might

be resolved.166 It is a process in which a third party, known as the conciliator, tries to

bring two disputing parties together in a bid to restore their relationship. The objective

of conciliation is to achieve an amicable settlement of the dispute between the parties,

with the assistance of a neutral conciliator. The conciliator merely proposes solutions for

the parties to weigh and consider.

Part II of the Arbitration and Conciliation Act deals with conciliation. The Act makes

adequate provisions relating to the right of parties to: settle their dispute by conciliation;

request to conciliate; and appoint conciliators as well as terms of a settlement. The Act

also provides for Conciliation Rules in its Third Schedule.167 The terms of an agreement

reached by conciliation can be put in the form of an agreement which can be enforced

among the agreeing parties.

4.4 Arbitration

Arbitration is a process wherein an involvement of one or more neutral third parties,

selected or agreed by the disputing parties to mediate, and the decision made in such

proceeding is final.

Black’s Law Dictionary168 defines arbitration as a method of dispute resolution involving

one or more neutral third parties who are usually agreed to by the disputing parties and

whose decision is binding. It also defines an arbitrator as a neutral person who resolves

disputes between parties, especially through formal arbitration. The Agreement to adopt

ADR through arbitration must be in writing and signed by both parties. The agreement

to refer the dispute to arbitration is irrevocable except by agreement of parties or by the

leave of the Court.169 The principal Act regulating arbitration in Nigeria is the

Arbitration and Conciliation Act.

These non-conventional methods of dispute resolution have a lot of differences with

litigation. While ADR methods hugely consider the needs and aspirations of the parties,

litigation is quite distinct and rigid in its proceedings.
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5.0 Who Can Practice ADR?

The processes of ADR can be practised by institutions and also by individuals, either

through the court system or outside the courts. The institutions that can practise ADR

include: Court-annexed programs, chambers of commerce, Bar Associations, industry

groups, private enterprises, and grassroots civil society groups.170 Individuals that

practice ADR includes: judges, lawyers, specially trained practitioners (arbitrators,

Negotiation Mediation Arbitration Litigation
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Contract

Enforceable as
Contract

Binding between
Parties

Binding Between
Parties

No Neutral Third-
Party

Neutral third-party
is appointed by
parties to dictate
the proceedings

Neutral Third Party
agreed by parties to
impose decision

Imposed Decision

Informal Process
Informal and

Flexible approach
Less formal than
Litigation only

Formal

Has no laid down
rules on negotiation

No set rules on how
to negotiate

Set rules that and
parties are required
to present evidence

There are set rules
and each party is
required to present
evidence and
arguments

Parties Mutually
agree to the final

decision

Parties Mutually
agree to the final

decision
Imposed Decision Imposed Decision

Private Private Private Public

The parties may not
be involved in the

process of
negotiation

Parties are usually
Present and are at
liberty to engage in
the process fully

Parties may attend
such proceedings
but are usually

called to participate
as witness in

presenting evidence

Parties may attend
such proceedings
but are usually
called to participate
as witness in
presenting evidence



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
53

mediators), psychologists, social workers, specialists in industries or technical experts

(environmental disputes, labour disputes, family law), elders, religious or other

traditional leaders recognized by their community.171 While other persons can also carry

out some ADR processes, the guiding principle in such a process must be centred on

accessibility, transparency, and efficiency.

In the ADR process, there is a need for the parties, or a third party (lawyers or other

trained arbitrators) to have or develop the necessary skills. These skills help the

mediator, conciliator, arbitrator or neutral third party to have an immediate connection

to the plight of the disputing parties.

6.0 The Integral Role of Judicial Officers in ADR

Judicial officers play an integral role in the ADR process in Nigeria. These roles can be

outlined as follows:

 Referral of cases to volunteer lawyers

 Review and approval of agreement made in the course of negotiation, mediation,

arbitration or a plea bargain agreement where offences are compoundable

offences through the formal justice system.

 Enforcement of agreement made during the ADR process.

 Recommendation of cases to ADR

 Monitoring, evaluation of cases referred to ADR, and also individuals and

persons mediating in such a process.

7.0 Is ADR Lawful in Dispute Resolution in Nigeria?

No law in Nigeria prohibits any form of ADR. Whereas, some legislation in Nigeria,

encourages various forms of mediated agreement between parties. While some of these

mediated agreements exist as contracts, some are in the form of court-connected

mediated agreements which may be registered and enforced as a judgement of the Court.

Some of the laws that provide for Mediated agreement include:
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LAWS PROVIDING FOR ALTERNATIVE DISPUTE RESOLUTION

LAW SECTIONS

1 Constitution of the Federal Republic of Nigeria,
Cap. LFN 2004

Section 19(d) (Foreign Policy
Objectives)

2 Arbitration and Conciliation Act, Cap. A18, Laws
of the Federation of Nigeria (LFN) 2004

Sections 1 to 36 (Part I –
Arbitration)

Sections 37 to 42 (Part II –
Conciliation)

Part III – International
Commercial Sections 43 to 55
(Arbitration and Conciliation)

Section 56 to 58 (Part IV –
Miscellaneous)

First Schedule – Arbitration Rules

Second Schedule – Convention on
the Recognition and Enforcement
of Foreign Arbitral Awards, June
10, 1958

Third Schedule – Conciliation
Rules

3 Federal High Court Act, Cap. F12, LFN 2004 Section 17: Reconciliation in civil
and criminal cases

4 Matrimonial Causes Act, Cap. M7, LFN 2004 Section 11: Reconciliation

Section 30: Petition within two
years of marriage

5 Industrial Inspectorate Act, Cap. I8, LFN 2004 Section 4: Arbitration

6 Trade Disputes Act, Cap. T8, LFN 2004 Section 4: Procedure before



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
55

dispute is reported

Section 6: Reporting of dispute if
not amicably settled

Section 8: Appointment of
Conciliator, etc.

Section 9: Reference of dispute to
arbitration tribunal if conciliation
fails

7 National Health Insurance Scheme Act, Cap. N42,
LFN 2004

Section 26: Establishment and
functions of the State and Federal
Capital

Territory Arbitration Board

8 Nigerian Co-Operative Societies Act, Cap. N98,
LFN 2004

Section 49: Settlement of disputes

9 Public Enterprises (Privatisation and
Commercialisation) Act,Cap. P38, LFN 2004

Section 27: Establishment and
membership of the Public
Enterprises Arbitration Panel

Section 28: Powers of the Panel

Section 30: Other arbitration laws
not applicable

10 National War College Act, Cap N82, LFN 2004 Section 5: Centre for Peace
Research and Conflict Resolution

11 National Boundary Commission, Etc. Act, Cap.
N10, LFN 2004

Section 3: Functions of the
Commission

Section 6: Functions of the
Technical Committee

12 Energy Commission of Nigeria Act, Cap. E10, LFN
2004

Section 5: Functions of the
Commission

13 Minerals and Mining Act, Cap. M12, LFN 2004 Section 76: Agreement of other
interested parties
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Section 255: Application of
Arbitration and Conciliation Act

14 National Office for Technology Acquisition and
Promotion Act, Cap. N62, LFN 2004.

Section 4: Functions of the
National Office

• Subject to section 2(1) of this Act,
the National Office shall carry out

the following functions –

• (b) the development of the
negotiation skills of Nigerians with
a view

to ensure the acquisition of the
best contractual terms and
conditions by Nigerian parties
entering into any contract or
agreement for the transfer of
foreign technology

15 Nigerian Dock Labour Act, Cap. N103, LFN 2004 Section 2(1) (i): Functions of the
Council

16 Nigeria Export Processing Zones Act, Cap. N107,
LFN 2004

Section 4: Functions of the
Authority

• In addition to any other functions
conferred on the Authority
[Nigeria

Export Processing Zones
Authority] by this Act, the
functions and

responsibilities of the Authority
shall include –

• (e) the resolution of trade
disputes between employers and
employees

in the Zone, in consultation with
the Federal Ministry of
Employment,

Labour and Productivity
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17 Advisory Council On Religious Affairs Act, Cap.
A8, LFN 2004

Section 3(b) (c): Functions of the
Council

18 Nigerian Investment Promotion Commission Act,
Cap. N117, LFN 2004

Section 26 (1)(2)(3): Dispute
settlement procedures

19 International Centre for Settlement of Investment
Disputes (Enforcement of Awards) Act, Cap. I20,
LFN 2004

Section 1(1): Award of I.C.S.I.
dispute to have effect as award in
final judgement of Supreme Court

20 Regional Centre for International Commercial
Arbitration Act, Cap. R5, LFN 2004

Section 4: Functions and powers of the Centre

Section 4: Functions and powers of
the Centre

21 Administration of Justice Commission Act, Cap.
A3, LFN 2004

Section 3(2)(d): Functions of the
Commission

22 Administration of Justice Commission Act, Cap.
A3, LFN 2004

Section 3(2)(d): Functions of the
Commission

23 Rules of Professional Conduct (RPC)for Legal
Practitioners, 2007

Rule 15: Representing client within
the bounds of the law

• (3) In his representation of his
client, a lawyer shall not –

• (d) fail or neglect to inform his
client of the option of alternative

dispute resolution mechanisms
before resorting to or continuing

litigation on behalf of his client.

Rule 47: Instigating controversy or
Litigation

• (1) A lawyer shall not foment
strife or instigate litigation and,
except

in the case of close relations or of
trust, he shall not, without being

consulted, proffer advice or bring a
lawsuit



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
58

8.0 What is the Place of ADR in Criminal Proceedings in Nigeria?

The Nigerian Criminal Justice System is largely retributive and rehabilitative in nature.

This system places more emphasis on inflicting punishment and pain on offenders. The

criminal justice system holds no real attempt to ensure reform or reintegration of

convicted persons. The victims of the crimes, and the society where the impact of the

offence is felt is hardly taken into consideration for the purposes of restoration. ADR as

a means of dispute settlement is popular among individuals and corporate bodies, but

not common in disputes (crimes) between the State and the offender. However, Section

14(2) of the Economic and Financial Crimes Commission (Establishment) Act, 172

provides that:

(2) Subject to the provisions of section 174 of the Constitution of the Federal Republic of

Nigeria 1999 as amended (which relates to the power of the Attorney-General of the

Federation of instituting, continuing, taking over or discontinuing criminal proceedings

against any person in any court of law), the Commission may compound any offence

punishable under this Act by accepting such sums of money as it thinks fit, exceeding

the maximum amount to which that person would have been liable if he had been

convicted of that offence.

The Economic and Financial Crimes Commission (Establishment) Act introduced the

concept of the plea bargain. Whereas, the Administration of Criminal Justice Act 2015,

Section 270 codified a procedural approach to plea bargain.173

Plea bargaining is ‘an agreement in a criminal case between the prosecution and the

defence, whereby the accused pleads ‘guilty’ as against ‘not guilty’ in return for an offer

by the judge that he will minimise the sentence if the accused pleads guilty or an entirely

different offer by the prosecution’.174 In the case of Gava Corporation Ltd v. Federal

Republic of Nigeria,175 the court in explaining the meaning, concept and types of plea

bargain, held that:

. . .Black’s Law Dictionary (Ninth Edition) on page 1270 provides the meaning of some

of the concepts which aid or designed for the quick or expeditious disposal of criminal

cases such as plea bargain, in my considered view is. The concepts are:
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1. “Plea bargain” – A negotiated agreement between a prosecutor and a criminal

defendant whereby the defendant pleads guilty to a lesser offence or to one of multiple

charges in exchange for some concession by the prosecutor, usually, a more lenient

sentence or a dismissal of the other charges. – Also termed plea bargain agreement;

negotiation plea; sentence bargain.

2. “Charge bargain” – A plea bargain in which a prosecutor agrees to drop some of the

counts or reduce the charge to a less serious offence in exchange for a plea of guilty or

no contest from the defendant.

3. “Sentence bargain” – A plea bargain in which a prosecutor agrees to recommend a

lighter sentence in exchange for a plea of guilty or no contest from the defendant. The

term “no contest mentioned in the definitions of “charge bargain” and “sentence

bargain” is defined on page 1146 thus: - “no contest” – A criminal defendant’s plea that

while not admitting guilt, the defendant will not dispute the charge. “No contest plea is

said to be often preferable to a guilty plea, which can be used against the defendant in a

later civil lawsuit”. Per Lokulo – Sodipe, J.C.A.

The plea bargain, is not expressly stated as an ADR mechanism but the process of plea

bargaining is a case management strategy which is an ADR mechanism. The form and

effect of a plea bargain conforms with the aim and principles that ADR presents in case

management.176 The court also in the case of Federal Republic of Nigeria v. Igbinedion &

Ors177 stated that:

The advantages of plea bargain include: (1) Accused can avoid the time and cost of

defending himself at trial, the risk of harsher punishment, and the publicity the trial will

involve. (2) The prosecution saves time and expense of a lengthy trial. (3) Both sides are

spared the uncertainty of going to trial. (4) The court system is saved the burden of

conducting a trial on every crime charged. Per Ogunwumiju, J.C.A.

Before agreeing to a plea bargain, Section 270 of the Administration of Criminal Justice

Act 2015 lays some conditions, which include cooperation of the defendant during the

investigation, consideration of the criminal records of the defendant, and the
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defendant’s show of remorse for the offence committed. The defendant must also be

willing to restitute the victim of the crime.

The processes in achieving a plea bargain agreement cut across ADR methods and one

of the objectives of ADR in criminal cases is to restore the victim to a certain level where

restoration is feasible. In most compoundable offences, a plea bargain can be used to

restore the victim of the crime timeously and also to punish the offender. Employing

restorative justice in Nigeria holds the potency of effectively tackling crimes, reforming

offenders, and victim compensation.

9.0 Restorative Justice

Restorative Justice in the criminal justice system uses victim and offender dialogue to

address the harm caused by a crime as well as victims’ experiences, interests and

needs.178 Where the law allows for such settlement and both parties consent, Restorative

Justice Intervention in Justice Administration, allows the stakeholders such as family

members and their communities to handle such cases with the view of addressing the

need of the parties (the victim(s) and offenders). These stakeholders possess detailed

knowledge about such matters and are familiar with the victims and offenders therefore

they can adequately proffer solutions.179

Restorative Justice plays an important role in reducing further commission of an

offence, it allows the interest of the victim to be considered and helps to boost public

confidence in the justice system. Through the engagement of members of the local

community, it reinforces parental responsibility, which in turn reduces the fear of

crimes and anti-social behaviours.180

There are instances where restorative justice cannot be used. Instances where the

offender denies commission of the offence or where the victim of the crime is unwilling

to participate in reconciliation or any form of ADR. In capital cases, which do not affect

the property of the victim, restorative Justice could hardly be possible for the victim.

9.1 Forms of Restorative Justice

At the international level, the most frequent forms of restorative justice are:181
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9.1.1 Mediation Victim-Offender

This may be direct or indirect. Direct mediation brings the victim and the offender to

meet face to face in the presence of a mediator. Whereas, indirect is used where both

parties for whatever reason do not agree to meet face to face.

9.1.2 Familial meetings Victim-offenders

In this form of mediated arrangement, the victim and the offender are accompanied by

families and other close relatives or persons, that are indirectly affected by the offence

committed.182 These persons will attest to the consequences of the offence.

9.1.3 Community Meetings Victim-offender

This form of mediated process involves the whole community coming together with the

victim, and also the offender and family members, to fashion out the most suitable

means to ensure the removal of the causes which lead to the offender committing the

said offence and the implications of settlement on such offences.

9.1.4 Groups of victims and groups of offenders

This is a group, which constitutes offenders and victims that have no direct connection,

but who had committed or had suffered the same type of offence. The method is used in

cases in which the offenders have not been discovered or where one of the parties

refused to involve itself in the restorative process.

9.1.5 Surrogate mediation victim-offender:

This occurs in instances where one of the parties refused to participate in the restorative

action, and the other party is too vulnerable to participate in a group meeting. In such

situations, recourse will be made to a surrogate victim or an offender.

9.2. Compensation for Damage in ADR Process

There are several means of ensuring compensation to victims through the use of

restorative justice approaches in criminal matters. Among these methods includes:183
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9.2.1 Pecuniary Compensation

This involves the payment of some curtained amount as agreed in the settlement

process, by the offender to the victim. This compensation is meant to compensate for

the physical and psychological damages suffered by the victim due to the act of the

offenders. 184

9.2.2 Community Service

The offender is sentenced to perform community services, which will serve as

compensation to the victim of the offence. This involves the offender performing

services as may be stipulated in the community where the offence is committed or a

place where the offender resides to make sure that such person is seen by persons

closely related to him. The public ridicule in community service is also a form of

punishment to deter the further commission of the offence.185

9.2.3 Provision of services to the victim

The offender under this form of compensation is expected to perform certain services

for the victim. The objective of this form of service and or compensation is for the

offender to cover the loss that his act may have occasioned to the victim.186

10.0 Conclusion

Adopting ADR in Criminal Proceedings holds the potential of effectively tackling the

defect in the current Nigeria Criminal Justice System. ADR in criminal cases borders on

restorative justice, which caters for the interests of the victim and the community

affected by the crime. ADR in Nigeria, is mostly employed in resolving civil matters,

such as disputes arising from commercial transactions or contracts, labour/industrial

disputes between employer and employee, environmental disputes, family/matrimonial

disputes especially concerning custody and maintenance and others. However, the

background for its application to criminal matters has been set by some laws that

criminalise certain criminal conduct. Therefore, a lawyer must carefully assess the

nature of the offence committed by the offender and the possibility of applying the

appropriate ADR methods in specific cases. This can be achieved at the stages of

investigation of the offence or the stage of the arraignment of the offender before the
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court. For offences that affect the property of the victim (compoundable offences)

counsel must explore ADR methods with the assistance of the court or the investigating

authority.
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CHAPTER 6:
ACCESS TO JUSTICE PROJECTS:

PREPARATION, MONITORING AND
EVALUATION

1.0 Introduction

The Provision of Pro bono and legal aid services to indigent and vulnerable persons in

Nigeria is a key aspect of access to justice. The rationale behind legal aid is rooted in the

modern democratic society principle, burdening on fair hearing and access to justice,

notwithstanding the societal affluence or poverty of persons going through the criminal

justice system. 187 The need for equal access to justice is expressed that:

“Equal access to the law for the rich and poor alike is essential to the maintenance of the

rule of law. It is therefore essential to provide adequate legal advice and representation

to all those threatened as to their life, liberty, property or reputation who are not able to

pay for it.” 188

The need for access to justice in society, underscores the importance of legal

representation, for parties going through the criminal justice system. In the case of

Josiah v. State, 189 Oputa J.S.C expressed that:

“The Right to Counsel is thus at the very root of, and is a necessary foundation for a fair

hearing. The ordinary layman, even the intelligent and educated layman is not skilled in

the science of law and he therefore needs the aid and advice of counsel.”

The realisation of the importance of access to justice for all persons has prompted State

and Non-state actors and stakeholders to engage in various access to justice projects.

While some level of success has been achieved in these projects, there have been some

challenges to effective legal aid service delivery. Therefore, this section set out to outline

the various type of services required in a legal aid or pro bono project and how the

incorporation and better understanding of suitable monitoring and valuation (M&E)
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tools could aid adequate and efficient legal aid service delivery or programs in Nigeria

for State and Non-state actors and stakeholder.

2.0 Distinguishing Between Pro bono Legal Services and Legal Aid

The term “Legal Aid’ has been given various kinds of definitions, ranging from a narrow

point of view to a broad aspect, other definitions have also limited it to certain services

that are obtainable within the defining authorities. The UN Principles and Guidelines on

Access to Legal Aid in Criminal Justice Systems define legal aid to include:

‘‘(…) legal advice, assistance and representation for persons detained, arrested or

imprisoned, suspected or accused of, or charged with a criminal offence and for victims

and witnesses in the criminal justice process that is provided at no cost for those without

sufficient means or when the interests of justice so require. Furthermore, ‘‘legal aid’’ is

intended to include the concepts of legal education, access to legal information and

other services provided for persons through alternative dispute resolution mechanisms

and restorative justice processes.”190

Legal aid includes “legal advice, assistance and representation” in any statutory justice

system, it also entails “concepts of legal education, access to legal information and other

services provided for persons through alternative dispute resolution mechanisms and

restorative justice processes” at no cost or reduce cost for people without sufficient

means.191

According to Black’s Law Dictionary, the term pro bono is short for the Latinate

expression ‘pro bono publico’ which means ‘for the public good’. 192 It is described as

“being or involving uncompensated legal services performed especially for the public

good”.193 According to the American Bar Association Standing Committee on Pro bono

and Public Service, 194 pro bono activities entails:

“the delivery of legal services to persons of limited means or to charitable, religious, civic,

community, governmental and educational organisations in matters which are designed

primarily to address the needs of persons of limited means; the provision of legal
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assistance to individuals, groups, or organisations seeking to secure or protect civil

rights, civil liberties or public rights; and the provision of legal assistance to charitable,

religious, civic, community, governmental or educational organisations in matters in

furtherance of their organisational purposes, where the payment of standard legal fees

would significantly deplete the organisation’s economic resources or would be otherwise

inappropriate.” 195

The terms “legal aid” and “pro bono” have been distinguished. Legal aid service refers to

“the provision of free or subsidised legal advice or representation to people who cannot

afford to pay for it, generally subsidised by government”. 196 Pro bono “refers to free

legal services provided by lawyers for the well-being of the general public rather than for

gaining commercial interests”.197 Legal Aid is services provided under government-

funded legal aid programs. This form of service is not termed pro bono because the

government pays for such services rendered under such arrangement to the lawyers. Pro

bono is uncompensated, meaning that lawyers in such services do not receive any

payment for their services.

In most societies, while the government is obligated to fund legal aid, the legal needs

have always been overwhelming for such projects. Therefore, there is a need to sustain

several pro bono services to cater for the unmet needs of indigent persons having

interaction with the criminal justice system. Therefore, these categories of persons

offering the same services from different fronts, form part of the stakeholders in projects

involving access to justice for indigent persons in Nigeria.

3.0 Stakeholders in Legal Aid and Pro-Bono Services Projects in Nigeria

The stakeholders in legal aid or pro-bono services projects can be classified as State and

Non-State stakeholders based on their jurisdiction and scope of action in providing legal

aid and Pro bono legal services.198

.
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STATE STAKEHOLDERS NON-STATE STAKEHOLDERS

Judiciary Civil Liberty Organisations (CLO)

Federal and State Ministry of Justice Nigerian Bar Association (NBA)

Nigeria Police Force and other Crime

Investigating Agencies

Non-governmental Organisation (NGO’s)

Nigerian Correctional Services

Federal and State Public Complaint

Commission

Universities Legal Aid Clinics (ULAC)

Pro-bono Lawyers, Human Rights

Commission, Host Communities, etc.

Legal aid services available in Nigeria are provided by different legal aid service and pro-

bono services providers in the form of: 199

A. The formal Legal Aid Scheme provided by the Legal Aid Council as stated in

Part II and III of the Legal Aid Act 2011. The Council is to give legal

assistance in the areas provided under the second schedule of the Legal Aid

Act. In cases of Murder, Manslaughter, maliciously causing grievous bodily

harm, assault occasioning actual bodily harm, common assault, affray,

stealing, rape, Aiding, abetting, counselling, procuring, being an accessory

before or after the fact, attempt or conspire to do any of the listed offences.

Civil claims in respect of accident and civil claims covering breach of

fundamental Rights guaranteed under Chapter IV of the Constitution.

B. Judicial Legal Aid Scheme, where the Court appoints competent legal

representation for indigent defendants prosecuted for capital offences. 200

C. Legal Aid Services provided by the office of the Public Defender

D. Pro bono Legal aid is offered by the Nigerian Bar Association and under the

Rules of Professional ethics.201
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E. Legal aid services offered by Civil Liberties Organisation (CLO) and Non-

Governmental Organisation (NGO).

4.0 Forms of Legal Need in Access to Justice Project

Legal Aid and Pro bono services in recent times have transcended the idea of a formal

representation in Court, to other forms of legal services. The target of the Access to

Justice Project must focus on rendering the following.

4.1 Legal Information

Legal information is aimed at exposing the legal position of a pre-trial detainee, inmate,

members of the host community and other indigent persons, on a range of legal issues.

The term legal information is distinct from legal advice or guidance. Legal Information

represents general factual information about the law, legal process, or a legal institution.

It has also been defined as a data, “processed into a meaning form”, 202 that expresses

something about law, individuals who work in connection with the practice,

administration, adjudication, creation, execution, teaching, study, or research

representing law; or about one or more organisations or institutions in connection with

which law is practised, administered, adjudicated, made, executed, taught, studied, or

research. 203 Legal information may cut across information regarding legal authority,

court procedures and records, statutory forms, cases, legal rules, practices, and other

forms of information relating to the law.

By means of legal information Legal Services could offer indigent persons printed

brochures, interpretation of legal statements, and information summaries of

publications relating to the administration of criminal justice. This could also be

through a presentation at seminars, webinars, and other training with the focus of

providing legal information on a legal issue to persons free of charge or at a less charge.

The issuance of newsletters and blog posts by organisations carrying out legal aid or Pro

bono services is also a form of legal services under this category, as information on

websites and other mediums contain a large volume of legal information that could

serve the interest of legal aid and access to justice in Nigeria.
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However, the legal aid service provider and the recipient of this information must note

that while legal information has the potency of wide coverage, 24/7 availability and

accessibility, the information cannot be relied on for too long as the same is subject to

being outdated. The statutes and case laws that are sources of this information are often

subject to various changes. Therefore, recipients of these forms of legal services must be

up-to-date at all times.

Another notable lapse in this form of legal aid or pro bono services is that information

under this category, is generic in nature.204 It does not take into consideration the

peculiarity of the case of the recipients.205 Each case could be laced with multiple legal

issues, while legal information is pitched generally. The subjective nature of legal

information is one factor that also influences its reliance. The provider of the

information is always limited by his interpretation of the law, and such interpretation

may be at variance with the law, or what the court may hold as the interpretation of the

law. 206

4.2 Legal Advice

Legal advice is also a form of legal service that could be offered to indigent persons that

are going through the criminal justice system. Legal Advice entails giving a professional

or formal opinion as it relates to the substance or procedure of the law, to a particular

factual situation. It comes as legal information that is directed to a concrete legal

problem.

This advice touches on the rights emanating from various laws, obligations, and the

procedures for enforcement of such rights, or duties imposed by law. This form of legal

aid or pro bono services should be obtainable at all stages of the passage through the

criminal justice system (lodging a complaint, investigation, arraignment, bail, trial,

conviction and also appeal).

4.3 Legal Education

Legal Education is a form of legal aid service that could be offered to indigent persons.

This form of education provides enlightenment on the rights and the procedures to

enforce these rights in a criminal justice system. Legal aid institutions or service
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providers achieve this form of legal aid service by targeting specific persons and areas of

such education. Outreach programs, radio broadcast, television programs, staging of

theatre plays, educational post and show (either using cartoons and local dialects of the

targeted person) and other forms of concerted legal education, which includes

workshops, conferences, meetings, and other training aiming at creating legal awareness

to indigent persons are a form of legal education that can be offered to indigent persons,

going through the criminal justice system.

4.4 Legal Representation

Legal representation involves defending or presenting the position of a client in a formal

court proceeding.207 It is the process of lawyers representing their client in a court

proceeding. While other forms of legal aid services could be provided by other persons,

the aspect of legal representation can only be performed by persons that are licensed as

legal practitioners to practise law and represent clients before a formal court of law in a

particular jurisdiction. The scope of legal representation also covers the procedures

which lead to the formal trial of indigent persons. This process includes representation

at the pre-trial stage, trial stage and post-trial proceedings where the interest of the

client could be protected.

4.5 Alternative Dispute Resolution

Alternative Dispute Resolution (ADR) entails the search for and application of “non-

conventional peaceful methods of settling disputes and resolving conflict situations

using the least expensive methods, and in ways that satisfy the parties, as well as ways

that preserve relationships after as settlement might have been reached.” 208 ADR is a

process of initiating alternative methods and procedures for resolving disputes without

resorting to litigation, which could be time-consuming and cumbersome. The provision

of legal aid in modern society extends to criminal cases where a dispute could be

resolved through mediation, negotiation, conciliation, or arbitration. This form of legal

aid or pro bono service could be offered to indigent persons at the police station (or

other investigating agencies) or at the court where the offence committed is against the

property of another person and the victim is willing to explore this form of settlement

such as criminal matter or complaint.
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5.0 Preparing for a Pro bono or Legal Aid Project (Outreach)

Before embarking on the access to Justice Project, there are several considerations,

actions, and plans that must be put in place at the planning, implementation and

concluding stages of the Project. These considerations, actions and plans will be

examined under the following subheadings:209

5.1 The Target Clients

A stakeholder intending to carry out an access to Justice project must first determine

the nature of persons such projects are targeting (women, children, disabled, etc.), or

the nature of offences (capital offence, or minor offences). Most importantly, before

considering the nature of the offence or persons involved, the key consideration is

whether such target client is experiencing some socio-economic disadvantage and that

such disadvantage has prevented him from accessing justice. Getting the right target is

important in access to justice projects. The success of such a project is measured by

evaluating whether the clients who are receiving the services are those that whom such

legal aid or pro bono services were intended for.

5.2 The Legal Needs of the client

The project must enquire or seek to ascertain the nature of the legal need that is

required by the identified target client. This must be determined at the earliest stage of

the project. The legal needs must be pinned on a particular service such as legal

information, legal education, legal advice, legal representation or alternative dispute

resolution, or a combination of two or more. An identification of the legal need will

provide the planning organisation or individual with the foreknowledge of the nature of

services to be rendered. Whether the organisation or individual possesses the

competency to address the legal need of the client should be considered. There are also

instances where the need of the targeted client may be a non-legal issue. Therefore, this

stage of planning and identification helps to sieve, cherry-pick and plan properly.
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5.3 Existing Infrastructure

The access to justice project must take into consideration existing infrastructure put in

place by other stakeholders while planning an outreach or a pro bono service project.

Consideration should be made to previous or ongoing projects of the Legal Aid Council,

NGOs, CSOs, and individuals, to ascertain if there is room for partnership or

collaboration on a proposed similar project. Requests for detailed reports of successes

and lapses of previous projects carried out by such organisations in the proposed

location or state can be obtained to avoid pitfalls. Existing infrastructure such as

community leaders will aid the spread of information on the project, and also garner the

support of the local community. Proper use of existing infrastructure could also benefit

access to justice projects in the area of manpower and support staff (such as local

language interpreters, documentation agents, facilitators etc.). 210

5.4 Client Management

There should be a plan or procedure on how information about the target client should

be obtained. This could be either through a trusted site, host agency, service providers,

trusted community leaders, field officers, or problem noticers.211 Information obtained

through any of these means must be treated as confidential and privileged

communication/information between the client and his legal representative. The

medium of advertising must also be considered at the early stage of the project. Such

mediums must have the potency to reach a wide coverage. The local language, cartoons

and other jingles should be used, to make the target client and the host community

understand the project.

5.5 Appropriate Service Delivery

The client needs and the capabilities of the project to handle such needs must be

considered to ensure proper handling of cases or other legal needs of the target client.

The mode of service and how the intervention is carried out must also be considered by

the project. Data privacy and confidentiality issues must be addressed for appropriate

service delivery to clients. Every case or matter handled by the project must have a time

frame proposed for its conclusion. To also ensure better service delivery such a project
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must be accessible, flexible, and must be willing to collaborate with other stakeholders

in the justice delivery system.

5.6 Administration and Sustainability

Administration and sustainability in access to justice projects are key to the success of a

project. Sustainability largely involves funding. Therefore, proper consideration should

be had in terms of the nature of funding for the project. An alternative source of funding

should also be considered at the early stage of planning a project. The development of

client intake guidelines or systems and client file system is a necessity for better record

keeping. There must also be skilled and other support staff to aid the smooth working or

coordination of the projects.

5.7 Monitoring and Evaluation

Monitoring is the regular collection of information concerning a project activity. 212 It

exposes whether a project is yielding its desired outcome and it provides a means to

keep a track of the input and output of a project, such as its activities, reporting and

documentation, and finances and budgets.213 Monitoring can also be seen as “the

systematic process of collecting, analysing and using information to track a program’s

progress towards reaching its objective and to guide management decisions”.214

Monitoring begins at the commencement of a project and continues throughout the

implementation of the project.

Evaluation is the “systematic assessment of an activity, project, programme, strategy,

policy, topic, theme, sector, operational area or institution’s performance”. 215

Evaluation has its focus on the expected and achieved accomplishments, through an

examination of the inputs, activities, outputs, outcomes and impacts in order to

ascertain the achievement or lack of success or achievement in a project.
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COMPLEMENTARY ROLES OFMONITORING AND EVALUATION

MONITORING EVALUATION

Clarifies programmes objectives Analyses why intended results were or

were not achieved

Links activities and their resources to

objectives

Assesses specific causal contributions of

activities to results

Translates objectives into performance

indicators and sets targets

Examines implementation process

Routinely collects data on these

indicators, compares actual result

Explores unintended results

Reports progress to managers and alerts

them to problems

Provides lessons, highlights significant

accomplishment or programme potential,

and offers recommendations for

improvement

Source: Kusek, J. Z., & Rist, R. C.216

Evaluation “asks whether a project is achieving what it set out to do, and whether it is

making a difference. If this is happening the evaluation seeks to understand how and

why the intervention has worked so well. If the project is unsuccessful, questions are

raised as to what could have been done better or differently. Evaluations thus keep track

of key outcomes and impacts related to the different project components, assessing

whether the objectives, aim and goals are being achieved.” 217

Monitoring and Evaluation provide “information on what an intervention is doing, how

well it is performing and whether it is achieving its aim and objective; guidance on

future intervention activities; an important part of accountability to funding agencies

and stakeholders”.218
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The method of management of such risk factors is also a function of the scope of

effective monitoring in a project. The scope of monitoring in a project also serves a great

deal in the review of partnership and strategies adopted for projects and how it

functions to achieve a maximum outcome in a project. It allows for the formation of new

partnerships and the synchronisation of partnership strategy. Monitoring provides a

broad knowledge that will in turn assist and guide and inform decisions in further

planning for the project or future projects. 219

6.0. Monitoring and Evaluation Mechanisms

Monitoring is a tool employed to ensure effective stakeholders’ performance in a project.

Monitoring tools could be applied effectively in legal aid and pro bono projects, to

ascertain the extent to which an intended outcome of a project may be feasible to

achieve. Political, social, cultural, and economic factors that may likely contribute

positively or adversely to the project are considered.

In monitoring a project, there is a range of monitoring tools that could be employed to

check the outcome of a programme. These tools could be used by both state and non-

state stakeholders involved in any legal aid or pro bono projects in Nigeria. The various

tools for monitoring could be mixed to strike a balance. These tools include: 220

6.1. Benchmarking

Benchmarking is a valuable M&E tool that can be utilised from the planning to the

conclusion of a project. It is a comparison between different experiences.221 This

comparison produces information that is valuable for decision-making.222 It entails an

in-depth analysis of possible causes of failure or differences in performances,223 in a

State or Non-State organised legal aid and access to justice project.

Benchmarking as an M&E tool provides valuable lessons from the experiences and

performances of others. This can be valuable in program and policy design, setting of

goals, surmounting challenges, and ensuring efficiency in the implementation, and

follow-up of a program.224 The process of benchmarking begins with an identification of

a result that is to be benchmarked. Thereafter, a point of reference or standard will be

identified and selected as a point of comparison with the result of the project. Data is
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then collected for the present project that will be used to identify the gap in the previous

project and the processes in which such a gap can be explained, thereafter designing and

planning of a new program can be set in place.225

6.2. Data and Analysis

This process involves obtaining and analysing data from a project to obtain information

on the progress or otherwise of a project. The process of employing this tool involves

developing a suitable monitoring and evaluation framework to guide and monitor the

project through various stages. To obtain data, the M & E framework must also contain

a time frame such as a monthly or quarterly report on the achievements through

checking the outputs. This tool also utilises tools that may not directly be in connection

with the project, but such tools explain or analyse the sector performance, such as the

National Report on Legal Aid service delivery, official reports from the Legal Aid Council

of Nigeria and other technical reports and standards in the particular project area.

6.3. Validation

This involves checking and verification of data, to ascertain the veracity of the progress

report or other report that is contrary. Regular or periodic field visits and spot checks

must be embarked on, to verify data which signifies progress or otherwise of a project.

This tool also encompasses assessments and reviews that may be conducted by other

partners involved in the project. Where one project donor employs the services of other

project executors such as NGO involved in legal aid and access to justice projects, the

donor organisation may verify the accuracy of data, by conducting a survey to ascertain

the information veracity. Validation tools also accommodate carrying out reviews and

studies on the project.

6.4. Participation

This process involves direct contact with partners and beneficiaries on the progress or

otherwise of the project through obtaining feedback from persons involved in the

projects. This includes the organisation of project stakeholders’ meetings, organising a

routing committee, focus group meetings and also annual review. A sectoral and

outcome groups mechanism is also a necessary tool under this review of a project.
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7.0. The Role of State or National Stakeholders

The national or state actors as stakeholders in the administration of criminal justice play

a key role in the area of initiating and overseeing national programmes or projects

aimed at improving access to justice for indigent persons in Nigeria.226 The state actors

also ensure that these projects achieve their intended results in the criminal justice

administration in Nigeria. 227 As a National actor, state authorities and agencies have a

key role in identifying, maintaining, and managing partnerships between other actors

(foreign and local partners) who have executed, are executing, or intend to execute

programmes that will affect the delivery of justice to the indigent in Nigeria.228

The state must ensure projects that are nationally initiated by the state have a result-

based method of monitoring and evaluation. The state must also be clear and express on

her decisions or national guidelines on any initiative or development that has an impact

on legal aid in Nigeria. Where a partnership is made between a state actor and a non-

state actor, the state should utilise such partners’ monitoring systems with their

established tools for monitoring to make a comparative study or analysis of the impact

of such partnership projects.

The State Actors must also ensure that budgetary allocations for projects and

programmes on legal aid are commensurate with resources expended on the project,

and a clear accountability standard must be ensured.229 The state actor also owes the

system the responsibility to ensure that previous data and evidence exposed from its

monitoring tools are used in subsequent projects to avoid similar challenges. It must

also ensure challenges and bottlenecks emanating from the government or her

institutions on the implementation of legal aid projects be identified and a clear path on

the manner such impediment could be surmounted must be properly outlined to have a

result-oriented project in the justice delivery system.

8.0. Conclusion

Adequate utilisation of M&E tools, from the commencement to the conclusion of the

access to justice project is key to achieving the desired aim and objectives of the project.

At the stage of planning a legal aid or pro bono access to justice project, there must be
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an approved M&E framework. Suitable tools for getting feedback on the project must be

put in place. A periodic review, (monthly, quarterly or annual) review must be carried

out to review progress, challenges, and trends militating or facilitating the achievement

of the desired results of the project. Where the projects are joint projects to be executed

by a partner (foreign or local) there should be a joint monitoring agreement stating the

procedures within which the project will be carried out by both partners.230 The

government or state stakeholders must also be willing to assist in information and data

exchange in such projects, to enable a strong collaborative effort between all

stakeholders.
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CHAPTER 7:
PROFESSIONAL RESPONSIBILITY AND

ETHICS
1.0 Introduction

Legal aid and Pro bono service volunteers are bound to observe some level of conduct

that borders on integrity, dignity, decency, devotion and confidentiality. A volunteering

lawyer, providing legal aid or pro-bono services on an individual basis or for an

organisation must adhere to some minimum standards in discharging his duties.

Lawyers and other volunteers in a justice project owe these responsibilities to the pre-

trial detainee/inmate, indigent person, the court, the correctional centres and other

stakeholders of the criminal justice administration. In most cases, these responsibilities

are provided for under the Act231 or Rules232 that regulate the legal profession in Nigeria.

The Supreme Court in the case of N.B.A v. Ohioma233 stated that:

“Legal practice is a very serious business that is to be undertaken by serious minded

practitioners particularly as both the legally trained minds and those not so trained

always learn from examples. We therefore owe the legal profession the duty to maintain

the very high standards required in the practice of the profession in this country”. 234

During interaction with correctional authorities, and other holding facilities, there are

also some commonplace rules of engagement with these holding facilities and the lawyer

is expected to observe these standards. The strict adherence to these ethical rules,

professional conduct or standards, by lawyers, paralegals, and student clinicians, holds

the potency of preserving the dignity and integrity of the individual or organisation

carrying on a justice project.

This segment examines some ethical rules of conduct that are prescribed for legal

practitioners in Nigeria, that are relevant and applicable during interaction with

inmates/pre-trial detainees and indigent persons.
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2.0 What is Ethics and Professional Conduct

The word “ethics” is defined as a rule of conduct recognized with respect to a particular

class of human actions or a particular group, culture and institutions. The Chambers

Dictionary defines Ethics as “the moral system or set of principles particular to a certain

person, community or group”.235 It also, “refers to imperatives regarding the welfare of

others that are recognized as binding upon a person’s conduct in some more immediate

and binding sense than law and in some more general and impersonal sense than

morals.”236 Ethics deals with questions that address the proper cause for the action of a

man. In the discussion of ethics, answers to the question, “what do I do” are provided.

The issue of rights and wrongs and the manner within which to pursue them is

addressed under ethics.

Therefore, narrowing the definition of ethics to a lawyer or a legal Practitioner, it entails

the observance of certain legal ethics in the course of interaction with the client, the

court and also members of the same legal profession. Charles Candide-Johnson237 in

describing ethics (as regards legal practice), stated that:

“Ethics … is a word sometimes used to refer to the set of rules, principles, or ways of

thinking that guide, or authority to guide, the actions of a particular group, and

sometimes it stands for the systematic study of reasoning about how we ought to

act…The legal profession just like every other profession has its code of conduct, which

regulates and controls the affairs of its members. These codes express in the broadest of

terms the standards of professional conduct expected of lawyers in their relationship

with the public, the legal system, and the legal profession. In Nigeria, these are the Rules

of Professional Conduct in the Legal Profession...”

Whereas, the rules of professional conduct “incorporate and dictate” some ethical

standards for the legal profession.238 While the rule of professional conduct is also

ethical, it goes further to prescribe or prohibit unethical conduct. These rules in Nigeria

are contained in the Rules of Professional Conduct for Legal Practitioner 2007. The

rules are made for the maintenance of the highest standard of professional conduct and

discipline in the legal profession in Nigeria.
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3.0 Volunteering Lawyers and Ethical Issues in Access to Justice Projects

The interaction of volunteering lawyers with correctional centre authorities, detainees,

inmates, the court, and professional colleagues, requires the observance of certain rules

of professional conduct. These Rules of Professional conduct relevant to volunteering

lawyers will be examined under the following headings:

3.1 Privileges and Confidentiality

The volunteering lawyer on a Justice Project owes a duty of confidentiality to the

inmate/pre-trial detainee or indigent persons. The Lawyer must preserve his client’s

confidence in the performance of his duty and must not disclose any record,

communication or information without the consent of the client. Volunteering lawyers

in contact with inmates in Correctional centres or other holding facilities must maintain

the highest level of secrecy. Any disclosure, contrary to the dictate of law or without the

consent of the inmate/pre-trial detainee or indigent person, amounts to unethical

conduct.239 In the case of Mekwunye v. Carnation Registrars Ltd & Anor, 240 the court

held that “ . . . It is the duty of counsel, having been trained professionally to preserve

his client’s confidence and resultantly must not disclose any confidential

communication made to him by his client, without the client’s knowledge and consent”.
241

Section 192 (1) of the Evidence Act dealt with professional communication. It provides

that:

“No legal practitioner shall at any time be permitted, unless with his client’s express

consent, to disclose any communication made to him in the course and for the purpose

of his employment as such legal practitioner by or on behalf of his client, or to state the

contents or condition of any document with which he has become acquainted in the

course and for the purpose of his professional employment, or to disclose any advice

given by him to his client in the course and for the purpose of such employment:

Provided that nothing in this section shall protect from disclosure (a) any such

communication made in furtherance of any illegal purpose; (b) any fact observed by any

legal practitioner in the course of his employment as such, showing that any crime or

fraud has been committed since the commencement of his employment.242
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In the same vein, the Rules of Professional Conduct for Legal Practitioners (RPC), Rule

19 provides that:

(1) Except as provided under sub-rule (3) of this rule, all oral or written communications

made by a client to his lawyer in the normal course of professional employment are

privileged.

(2) Except as provided in sub-rule (3) of this rule, a lawyer shall not knowingly-

(a) reveal a confidence or secret of his client;

(b) use a confidence or secret of his client to the disadvantage of the client; or

(c) use a confidence or secret of his client to the advantage of himself or for a third

person unless the client consents after full disclosure.

(3) A lawyer may reveal:

(a) confidence or secrets with the consent of the client or clients affected, but only after

full disclosure to them

(b) confidence or secrets necessary when permitted under these rules or required law or

a court order;

(c) the intention of his client to commit a crime and the information necessary to

prevent the crime.

The exception to this rule is where such disclosure is made to suppress a crime or

fraud.243 There are instances, where such information by its nature is not confidential.

Disclosure in such a case will not be tagged as disclosure of confidential information. A

volunteering lawyer cannot also be said to have breached the rule of confidentiality

where such communication was meant to be communicated to a third party. Where the

lawyer is accused of committing a crime and such information is needed for his defence,

the disclosure will not amount to a breach of confidentiality.
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3.2 Conflict of Interest

Conflict of interest is an ethical principle that prohibits a legal practitioner from

engaging or being employed in a matter, where conflict of interest may arise in such

cases. The term conflict of interest “is a set of circumstances that creates a risk that

professional judgement or actions regarding a primary interest will be unduly

influenced by a secondary interest”.244 These conflicts may include representing an

inmate/pre-trial detainee and the complainant or nominal complainant in the same

matter. It can also arise where the lawyer has some form of loyalty to some personal

relationship or facts that can influence his duties.

Rule 17 (4) of the Rules of Professional Conduct for Legal practitioner 2007, provides

that:

“A lawyer shall not accept a proffered employment if the exercise of his independent

professional judgement on behalf of a client will be or is likely to be adversely affected

by the acceptance of the proffered employment, or if it is likely to involve him in

representing differing interests, unless it is obvious that the lawyer can adequately

represent the interest of each, and each consents to the representation after full

disclosure of the possible effect of such representing on the exercise of his independent

professional judgement on behalf of each”.245

The requirement of Rule 17 (1) of the RPC is that:

(1) A lawyer shall, at the time of the retainer, disclose to the client all the circumstances

of his relations with parties, and any interest in or connection with the controversy

which might influence the client in the selection of the lawyer…

A lawyer, notwithstanding the free nature of legal services he offers, owes a duty to

disclose to the inmate or project organisers any conflicting interest. There must be full

disclosure to the appropriate party or client before the lawyer can act. The client or

parties to be affected must give express consent to the lawyer. In the event of conflicting

interest, and failure to obtain consent after full disclosure, the lawyer must refuse to

accept the brief of the inmate/pre-trial detainee.
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3.3 Competence and Diligence

A lawyer volunteering his services must be qualified in every aspect that relates to his

practices of law and also the legal representation of the inmate/pre-trial detainee. The

lawyer must also show willingness and zeal to perform his duties with some reasonable

level of competence, integrity and diligence. There must be a requisite knowledge, skills,

and values while engaging with inmates/pre-trial detainees.

There is an assumption that the inmate, because of his inability to engage the services of

a lawyer, must have gone through some form of deprivation.246 Therefore, when a

volunteering lawyer is engaged, the expectation is that these inmates /pre-trial

detainees will not suffer further deprivation or losses.247 But where the lawyer is not

competent and diligent such deprivation is bound to continue unabated. Rule 16 of the

RPC requires that a lawyer shall not:

(a) handle a legal matter which he knows or ought to know that he is not competent to

handle, without associating with him a lawyer who is competent to handle it, unless the

client objects;

(b) handle a legal matter without adequate preparation;

(c) neglect a legal matter entrusted to him.

The need for competence and diligence is key because there are instances where the

inmates/pre-trial detainee may sue the lawyer or organisation engaging in the pro bono

project for lack of competence and failure to handle their cases competently. Therefore,

it will be unethical for the lawyer to display any form of incompetence and lack of

diligence in handling the brief of an inmate/pre-trial detainee while volunteering in a

pro bono project.

3.4 Dedication and Devotion to the Cause of the Client

The Rules of Professional Conduct for Legal Practitioners impose on the lawyer the duty

of ensuring that he is entirely devoted to the interest of the client.248 The lawyer must

show zeal in the defence of the client’s rights and must exert his utmost learning and
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ability, to the end that nothing be taken or be withheld from his client, save by the rule

of law legally applied. In the performance of his duties, the lawyer must dispense with

fear of judicial disfavour or public unpopularity as a restraint from the full discharge of

his duty to the inmate or pre-trial detainee.

The lawyer must ensure that instructions from inmates/pre-trial are carried out

properly. Full instructions and briefs must be taken before any form of advice should be

given. Such advice must be based on the merit of the case. If after taking the instruction

of the client the instructions reveal that there is a conflict of interest the best option

open to the lawyer is to withdraw from further acting for the client. Where there is no

conflict of interest in the instruction of the inmate/ pre-trial detainee or indigent person,

the instructions of the client must prevail. The instructions of the client can be oral or

written. However, the lawyer is advised to obtain written instructions where it possible.

3.5 The No Fee Rule

Volunteering to serve on a pro bono project or programme simply means that the

volunteering lawyer will not charge a fee for such services. The idea behind pro bono

services is to help the marginalised communities and underserved populations that are

often denied access to justice due to lack of income.249 Where a lawyer volunteers for an

organisation, his services are considered to be free of charge and the Lawyer must not

charge the inmate/pre-trial detainee any legal fee. Most organisations into pro bono

services usually pay for out-of-pocket expenses that may be incurred by volunteers.

Therefore, lawyers in such projects must always consult with the project coordinators

when there is a need to fund the filing of applications, records and other expenses.

The lawyer must not accept a gift from inmate/pre-trial detainees and their family

members while performing a volunteering service. Express approval must be sought and

obtained from the project coordinators before accepting any gift. If the lawyer has

already accepted the gift, the lawyer must report to the project coordinators stating the

nature of the gift and the purpose (if any) for accepting such gifts. Where the reasons are

not accepted by the project coordinators or organisation such gifts must be returned. It

is therefore advisable to get express permission before accepting a gift, to avoid the



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
86

embarrassment of returning such gifts. Failure to adhere strictly to reporting on gifts

accepted will be unethical conduct.

3.6 Duty to Act in Compliance with Various Law

Lawyers in legal aid or pro bono projects must strictly adhere to all laws that relate to

the criminal justice administration. There must be compliance with the various laws,

statutes, and rules regulating the courts, correctional centres and other agencies. Some

of the unethical conduct that may affect the lawyer’s relationship with the correctional

centres are:

3.6.1 Trafficking of Prohibited Items

Lawyers and also other persons on a pro bono project that are interacting with inmates

and pre-trial detainees, must be careful not to be involved in trafficking or smuggling of

prohibited items to their clients in the Correctional facilities or holding cells. Being

caught in this act affects the credibility of the project and its representative. The act of

trafficking or smuggling of items is frowned upon. It is also criminalised under Section

29 (1) (a) of the Correctional Services Act 2019.250 The Act provides that:

A person commits an offence if he:

Brings, throws or introduce into a Correctional Centre, gives to or takes from an inmate,

any alcoholic beverage, tobacco, intoxication or poisonous drugs or prohibited article; 251

Lawyers, paralegals and other assistants must realise that their duty is to provide legal

assistance/aid and must not be caught up in a messy situation of committing a criminal

offence while trying to volunteer on a project.

3.6.2 Communication and permissions

The Correctional Centres require some form of permission before a visit can be made to

inmates and pre-trial detainees. Therefore, the permission of the Correctional Centres

authorities must be sought and obtained before a visit. During such visits, lawyers and

other persons on the project must always seek the permission or consent of the

Superintendent before he communicates with an inmate. The Act makes it an offence to

“communicate or attempt to communicate with an inmate without permission of the
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superintendent”.252 Lawyers must also avoid passing information through an inmate to

another inmate. Such communication must be done or passed through the proper and

official channels of communication in the correctional centres where necessary.

The Correctional Services Act 2019, also made it an offence to “procures or facilitates

the procurement of communication devices for an inmate or aids the making of

conversation through mobile phone and other devices to an inmate”. 253 The Act also

made it an offence to be found with any property belonging to a Correctional Centre.

The Act also criminalises the act of directly or indirectly, procuring or attempting to

procure or persuade an inmate to desert. . .” 254 Section 29 (1) (f) of the Act also made it

an offence to:

“(d) directly or indirectly instigates, commands, counsels or solicits any mutiny, sedition

or disobedience to a lawful command of a senior correctional officer by a correctional

officer, or maliciously endeavours to seduce any correctional officer from his allegiance

or duty”.255

Lawyers must also comply with all known measures put in place by the Correctional

Centres as it relates to bringing food or food items, and taking photographs and videos.

The consent of the officers in charge of the facilities must be sought to avoid any breach

of security measures that have been put in place in Correctional Centres.

Rule 15 of the RPC requires that:

(1) In his representation of a client, a lawyer may refuse to aid or participate in conduct

that he believes to be unlawful even though there is some support for an argument that

the conduct is legal.

(2) In his representation of his client, a lawyer shall:

(a) keep strictly within the law notwithstanding any contrary instruction by his client

and, if the client insists on a breach of the law, the lawyer shall withdraw his service;

(b) use his best endeavours to restrain and prevent his client from committing

misconduct or breach of the law with particular reference to judicial officers, witnesses
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and litigants and if the client persists in his action or conduct, the lawyer shall terminate

their relations.

(3) In his representation of his client, a lawyer shall not:

(a) give service or advice to the client which he knows or ought reasonably to know is

capable of causing disloyalty to, or breach of, the law, or bringing disrespect to the

holder of a judicial office, or involving corruption of holders of any public office;

(b) …

(g) Knowingly make a false statement of law or fact:

(h) participate in the creation or preservation of evidence when he knows or ought

reasonably to know that the evidence is false;

(i) counsel or assist his client in conduct that the lawyer knows to be illegal or fraudulent;

or

(j) Knowingly engage in other illegal conduct or conduct contrary to any of the rules.

(4) Where in the course of his representation of his client a lawyer receives clearly

established information that the client has perpetrated a fraud upon a person or tribunal,

he shall promptly call on his client to rectify it, and if his client refuses or is unable to do

so he shall reveal the fraud to the affected person or tribunal, except when the

information is a privileged communication; and if the person who perpetrated the fraud

is not his client, the lawyer shall promptly reveal the fraud to the tribunal. 256

Therefore, lawyers must learn to work within the confines and dictates of any law which

stipulates certain standards while carrying on legal representation for an inmate or

indigent person. Confining oneself to law or the Rules of Professional Conduct in the

aspect of interaction with the correctional centres and officials of the court preserves the

sanctity of the pro bono project, as well as the integrity of the Lawyer.
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4.0. Conclusion

While handling a matter for a pre-trial detainee or an indigent person, a lawyer must

bear in mind that despite the free nature of services that are rendered to an inmate or

indigent person, compliance with the Rules of Professional Conduct for Legal

Practitioners is sacrosanct. The Rules and duties created must be kept in strict

compliance. The mere fact that the lawyer’s services are pro bono does not exonerate the

lawyer from any wrongdoing or liability for misconduct.

A lawyer must also bear in mind that the goal of prosecuting cases pro bono for indigent

persons is not to make the lawyer famous. The goal is for humanity and to fight the

cause of justice. While the lawyer may become famous in the process of long prosecution

of these cases, the main objective of volunteering must always be to serve the course of

justice. Lawyers must strictly respect the privacy of personal data of the inmate, pre-trial

detainee and indigent persons. The use of pictures and images of discharged persons for

any form of media content must be with the consent of such persons. The lawyer must

never forget that he owes a duty to the client, the organisation on whose behalf he is

prosecuting cases, and also the Legal Profession.
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CHAPTER 8:
LEGAL CASE MANAGEMENT

1.0 Introduction

Case management is an interesting and apt concept in providing legal aid or pro bono

services to inmate/pre-trial detainees and indigent persons. Case management is a more

practical concept that aids speedy disposition of cases in courts and also proper record-

keeping in a law office. This section is divided into two segments. The first segment

discusses the concept of case management and the various causes of delay in criminal

justice adjudication. While the second segment will assess the various tools that could

be useful to criminal defence lawyers and the court, to ameliorate or curb delay from

commencement to the final determination of a criminal matter. This topic will aid a

better understanding of how practical case management processes can lead to speedy

dispensation of cases in Court.

2.0 What is Case Management?

The term Legal Case Management (LCM), refers to a subset of law practice management

which covers a range of approaches and technologies used by law firms and courts to

leverage knowledge and methodologies for managing the life cycle of a case or matter

more effectively. 257 It can also be seen as the coordination of cases, court processes, and

resources to achieve timely disposition of cases from the filing to its conclusion.

Proper LCM serves to ensure improvement in the performance of lawyers offering legal

aid or pro bono services. Delays in the prosecution of criminal cases often negatively

affect the Court, the defendant, criminal Defence lawyers and organisations providing

free legal services. Therefore, LCM is vital to legal aid and pro bono projects.

In recounting the experiences of NGOs and CSOs such as Hope Behind Bars Africa

Initiative (HBBA) 258 and others, legal aid or pro bono services on a specified project are

usually time-bound. NGOs and CSOs groups, in most cases, engage in free legal services

projects through the aid of other donor organisations. Funding of that nature is usually

within a specified time frame or limited to some certain amount. Therefore, delays often
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result in criminal cases outliving the funds available for the prosecution of these cases.

This realisation has informed the need for proper legal case management.

According to available research conducted by Citizen Gavels International, there is a

serious delay in the prosecution of criminal cases in all 36 states in Nigeria. 259 However,

to properly assess how LCM can be utilised to ameliorate the challenge of delay in

criminal prosecution, it is apt to examine the various causes of delay in criminal

prosecution.

3.0 Causes of Delays in Criminal trials

Lawyers and organisations providing legal aid or pro bono services must fully

understand the causes of delay in a criminal trial in order to find possible solution to

effectively manage cases. There are several causes of delay in criminal trials before

Nigeria Courts, but for better understanding these causes can be examined under four

subheads: 260

3.1 Delays caused by Prosecution and Defence Counsel

During the prosecution and defence of criminal matters before the court there has often

been delay caused by either prosecuting Counsel or the defence counsel. Delays in this

instance could be attributed to absence or lateness of either the prosecuting or defence

counsel to court. This has often halted criminal prosecution. While absence and lateness

to court can be attributed to several reasons. This has been one of the causes of delay in

a criminal matter pending before the Court.

Filing of frivolous and unnecessary applications especially when it has to do with the

jurisdiction of the Court is also another cause of delay in criminal trials. These

applications come as either an objection to the charge on the grounds that the court

lacks jurisdiction or that the said charge is defective. In the case of Federal Republic of

Nigeria v. Olagunju,261 the Court in expressing its frustration on delay caused by

unnecessary applications of counsel observed that:

“Despite the enactment of the Administration of the Criminal Justice Act 2015 that

provides for objection to be taken along with the substantive case to make for speedy



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
92

trial of cases, learned counsel have continued to bog down the Courts (both the trial and

appellate Courts) with interlocutory appeals with the sole purpose of stultifying and

truncating such trials. It is about time that such practice is taken to be a professional

misconduct and the appropriate disciplinary sanctions invoked against such legal

practitioners”.262

Another cause of delay is also attributed to the unpreparedness of counsel. This often

occurs when lawyers are not prepared for spontaneous arguments on issues of law that

may arise in court. Counsel in criminal matters have also failed to prepare for

immediate cross-examination of either prosecution witness or defence witnesses.

Criminal cases have also been subjected to delay by counsel’s failure to prepare

prosecution or defence witnesses to testify before the court on the date scheduled for

such proceedings.

There have also been several instances where prosecuting and defence counsel make an

unreasonable, unjustifiable and incessant application for adjournment. 263 Cases have

also been plagued with failure of counsel to present evidence before the court in a

proper and admissible manner, leading to various forms of legal arguments on the

admissibility of legal documents during trials.

3.2 Delays caused by the Court

In the course of prosecuting or defending criminal matters the Courts have shown an

unwillingness to apply time-saving provisions as provided for in various criminal

procedural laws. The transfers and elevations of judges and magistrates has also

occasioned delay in criminal cases pending before the Court. In instances where the

presiding judge in a matter is elevated or vacates such a position at his retirement or for

any other reason, these criminal cases are expected to start de-novo. However, Section

396 (7) ACJA provides that:

“Notwithstanding the provision of any other law to the contrary, a Judge of the High

Court who has been elevated to the Court of Appeal shall have dispensation to continue

to sit as a High Court Judge, only for the purpose of concluding any part heard criminal

matter pending before him and shall conclude the same within a reasonable time,
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provided that this subsection shall not prevent him from assuming duty as a Justice of

the Court of Appeal.” 264

While the provision is intended to reduce delay in criminal justice administration, this

provision challenges the constitutional provision on the appointment of Justices of the

Court of appeal. The 1999 Constitution on appointment as a Judge or Justice of the

Court of Appeal, provides that such a person shall assume the duties of his office.

Therefore, for an elevated Judge or Justices to continue to sit on a matter in the lower

court in order to complete part-heard matters raises not only a jurisdictional issue but

also a constitutional question on the validity of this provision of the Act.265

Lack of modern technological devices and infrastructure has also caused delay in

criminal trials. The courts in Nigeria are plagued with inadequacy and a lack of modern

facilities. Trials have been written in long hand penmanship and also there are instances

of lack of electricity and shortage of supporting staff of the court.

The overburdened Judiciary is also a major cause of delay in criminal matters in Nigeria.

There are a lot of pending cases in Court while magistrates and judges are few in

number. This has made it difficult to handle cases efficiently and effectively. Another

noticeable cause of delay is attributed to the unpreparedness of Magistrates and Judges.

Most times, Judges and Magistrates fail to read through case files before the date slated

for the cases. They are also less prepared to address or give bench ruling on issues of law

that may come up in the course of a criminal matter.

Other causes of delay arising from the Court include a lack of will on the part of

magistrates and judges to adopt a Legal Case Management schedule. Lack of supervision

of magistrate and judges, untrained court registry staff, lateness and absence of judges

and magistrate to court, delay in writing of Judgement, are some of the causes of delay

arising from the court.

3.3 Delays caused byWitnesses and Litigants

Delay in criminal trials is also caused by witnesses and the nominal complainant

(victim). Absence of parties and witnesses for either the prosecution or defendant in
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court on the day of the trial. Some delays are occasioned by the absence of witnesses to

testify before the court in a matter.

Delay could also be caused by the defendant’s failure to pay the necessary professional

fee/charges of his defence counsel, where such services are not completely pro bono or

handled under a legal aid scheme.

3.4 Delay caused by other stakeholders of the justices’ system

There are instances where delays in the justice delivery system could be caused by other

stakeholders and key players in the justice delivery system. These players include

Ministries, Departments, and Agencies involved in Criminal Justice Administration.

Delay in the Ministries of Justice in preferring a charge or issuance of legal advice in a

matter that is pending before a court is a challenge to a criminal trial.

The Nigeria Correctional Services has also contributed to some extent to the absence of

pre-trial detainees/inmates in court. This has often been attributed to logistics problems,

such as shortage of staff to accompany inmates to court, shortage of vehicles to convey

inmates and lack of fuel for prison vehicles. In the same vein, failure to properly

document details of inmates and time for their court sitting has also resulted in delay

that emanates from the Correctional Centres.

The delay in criminal justice administration in Nigeria is one factor that militates

against speedy access to criminal justice. However, several tools could be put in place

and used to ameliorate delays in criminal trials.

4.0 What Tools can a Lawyer use for effective Legal Case Management

There are various legal case management tools, that can ensure effective and efficient

case management where properly utilised by the court, prosecution, and also criminal

defence lawyers providing Pro bono legal services. These tools can be examined as

follows:

4.1 Master the Use of Time Saving Laws

There are several time saving provisions in both substantive and procedural criminal

laws in Nigeria. Some of these provisions that emphasise on time are clearly provided
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for in the Constitution of the Federal Republic of Nigeria 1999, ACJA 2015266 (or the

Administration of Criminal Justice Laws of States), and other legislation stipulating

time. Criminal defence lawyers in legal aid or pro bono projects must always impress on

the court to apply time saving provisions strictly to fast track criminal trials. The need

for speedy dispensation of justice is expressed as part of the purpose of the enactment of

the ACJA 2015. Section 1 of the ACJA, provides that:

“The Purpose of this Act is to ensure that the system of administration of criminal

justice in Nigeria promotes efficient management of criminal justice institutions, speedy

dispensation of Justice, protection of the society from crime and protection of the rights

and interests of the suspect, the defendant, and the victim.” 267

In the case of Federal Republic of Nigeria v. Lawan,268 the Court aptly described the

background of the ACJA that:

“. . .it is important to give a background of the state of the criminal justice system in

Nigeria before the enactment of the Administration of the Criminal Justice Act 2015 (the

ACJA). Before now, the administration of criminal justice was in a chaotic state, and the

problem of incessant delay topped the list of the overall malfeasance in the system.

There was undue delay in the prosecution of even the most important cases and

sometimes the most serious offences. There were long and sometimes inexcusable

periods of adjournments, unpreparedness for tardiness in the calling of witnesses,

transfer of prosecutors, magistrates and judges without effective plans for the cases they

are handling and indeed poor working attitudes of the various stakeholders. It was in

the light of the above background that the Administration of Criminal Justice Act 2015

(the ACJA) was enacted with a grand purpose in its Section 1. . .” 269

The ACJA was enacted with the aim of guaranteeing speedy and efficient access or

dispensation of criminal justice in Nigeria. The Act contains several time saving

provisions that addresses issues of slow dispensation of cases.270 Some of these time

saving provisions include:
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4.1.1 Remand proceedings and time frame

Remand proceedings usually occur where the court (Magistrate) has no jurisdiction to

try the offence for which the suspect has been arraigned for. The law provides that such

suspect shall be brought before a Magistrate within a reasonable time to take cognizance

of the offence271 and the suspect shall commence a remand proceeding pending the

issuance of Legal Advice from the Attorney General of the Federation or the State as the

case maybe and arraignment of the suspect before the appropriate Court. Section 295

provides that:

“(1) Where an order of remand of the suspect is made pursuant to Section 293 of this Act,

the order shall be for a period not exceeding 14 days in the first instance, and the case

shall be returnable within the same period.

(2) Where, on application in writing, good cause is shown why there should be an

extension of the remand period, the court may make an order for further remand of the

suspect for a period not exceeding 14 days and make the proceedings returnable within

the same period.

(3) Where the suspect is still in custody on remand at the expiration of the period

provided for under subsection (1) or (2) of this section, the court may, on application of

the suspect, grant bail”. 272

Where the Remand Proceeding has expired and the suspect is still in custody, without

been charged to an appropriate Court, the Act mandates the magistrate to issue out a

Hearing Notice to the appropriate authority, on whose instance the suspect was

remanded to come and show cause within 14 days of services of the notice why the

suspect should not be released unconditionally. 273 A further order for remand shall be

made where a reasonable cause is shown by the prosecuting authority but the same shall

not exceed 14 days.274

Having regards to the proceedings for remand of a suspect, criminal defence lawyers

must ensure they impress on the court to abide by the dictates of the provisions of the

Act. Where this is done it serves as a veritable tool in ensuring that criminal cases are

adequately managed in court.
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4.1.2 Day to Day Trial, Award for cost on Frivolous Application for
Adjournment

The ACJA 2015, provides for a criminal trial to be held on a day to day basis without

delay. Section 396 (3) provides that:

“(3) Upon arraignment, the trial of the defendant shall proceed from day-to-day until

the conclusion of the trial. (4) where day-to-day trial is impracticable after arraignment,

no party shall be entitled to more than five adjournments from arraignment to final

judgement provided that the interval between each adjournment shall not exceed 14

working days. (5) where it is impracticable to conclude a criminal proceeding after the

parties have exhausted their five adjournments each, the interval between one

adjournment to another shall not exceed seven days inclusive of weekends. (6) In all

circumstances, the court may award reasonable costs in order to discourage frivolous

adjournments”.275

The provision of the Act makes the day-to-day trial a goal for criminal cases to avoid

delay in criminal proceedings. In situations where day-to-day trial is impracticable, the

Act provides that no party shall be entitled to more than five (5) adjournments each,

from the day of arraignment (commencement) to final judgement. The interval between

each adjournment shall not exceed fourteen (14) days. Where parties have exhausted

these adjournments and the matter has not been concluded, the Court is mandated to

grant a further adjournment, not exceeding a seven days interval (inclusive of

weekends).276 The provision allows the Court to impose reasonable cost on Counsel,

where the Court considers that an application for adjournment is frivolous.277 The

disposition of the Act towards delay and unnecessary applications for adjournment,

discourages counsel from such frivolous application. This provision of the Act allows for

effective case management.

4.1.3 Duration of Time for Commencement and Determination of Criminal
Matter

The Act specifies the time limit for the commencement and conclusion of a criminal

matter before the Court. Section 110 of the Act provides that:
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“(3) The trial of a charge preferred under subsection (1) (a) and (b) of this section shall

commence not later than 30 days from the date of filing the charge, and the trial of the

person brought under the charge shall be completed within a reasonable time.

(4) where a charge is charge is preferred under subsection (1) (a) and (b) of this section

and the trial does not commence within 30 days of bringing the charge, or trial has

commenced but has not been completed after 180 days of arraignment on that charge,

the Court shall forward to the Chief Judge the particulars of the charge and reasons for

failure to commence the trial or to complete the trial”.278

The Act stipulates that where a criminal trial could not be commenced or completed

within the time stipulated by the Act, the judge is mandated to submit particulars of the

said charges to the Chief Judge stating the reasons for the failure to meet up with the

specified time provided by the Act. This provision provides for accountability and

effective case management on the part of presiding judges.

4.1.4 Service of court process on the Defendant

Section 110 (2) of the ACJA provides for a time frame within which the defendant must

be served with the charge. The section provides that “The Charge sheet filed by the

prosecution shall be served on the defendant within seven days of its being filed or such

time as the court may allow”.279 To ensure proper case management, criminal defence

lawyers must impress on law enforcement agencies and other prosecuting agencies to

serve the defendant with his charges within seven (7) days of the filing of the said

charges. Where this provision of the Act is strictly adhered to, the defendant and legal

representative will have a reasonable time to schedule a client or witness interview and

all necessary facilities that will aid his defence in Court can be ascertained on time.

4.2. Power of the Court not to stay proceedings

Before the enactment of the ACJA, a party appealing a ruling on an application could

apply to stay the proceeding of the lower Court (or the same court), pending the hearing

and determination of the pending application. However, with the enactment of ACJA,

Section 306 the Act provides that “An application for stay of proceedings in respect of a
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criminal matter before the court shall not be entertained”. 280 In the case of Onnoghen v.

Federal Republic of Nigeria, 281 the Court also held that:

“. . . Generally, an order of stay of proceedings either before a Court, a Tribunal, an

arbitrator or judicial commission of inquiry is fundamental interruption in the

proceedings of the Court or Tribunal. It is now our law as in Section 306 of the

Administration of Criminal Justice Act, an application for stay of proceedings in

criminal proceedings shall not be entertained. . .” 282.

The Court, on application for a stay of proceedings, shall have the power to determine

the application together with the substantive criminal suit that is before the court.

Before now, prosecuting and defence counsel have used the instrument of stay of

proceedings to cause several untold hardship and delay in criminal proceedings.

Criminal defence lawyers must therefore, be vigilant to ensure that the Court does not

do contrary in the circumstance of an application for stay of proceedings. The refusal for

stay of proceedings, gives predictability of time in a criminal matter.

4.3. Power of Court to enter a No Case Submission

The ACJA gives the Court the powers to enter a no case submission on its own accord or

on the application of the defendant where the prosecution’s evidence is not sufficient to

warrant the continuation of the trial. Section 302 provides that:

“The court may, on its own motion or on application by the defendant after hearing the

evidence for the prosecution, where it considers that the evidence against the defendant

or any of several defendants is not sufficient to justify the continuation of the trial,

record a finding of not guilty in respect of the defendant shall accordingly be discharged

and the court shall then call on the remaining defendant, if any, to enter his defence.”

This provision has been in the Criminal Procedure Code (formerly applicable to

Northern States), but newly incorporated in the ACJA. The provision is a time saving

provision that is capable of terminating a frivolous criminal allegation. Therefore, a

Criminal Defence Lawyer must assess the strength of the prosecution case, so as to make

proper application for a No Case Submission or move the Court to hold. In states where

the ACJA has not been domesticated, Criminal defence lawyers must use the necessary
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provision of the Criminal Procedure Code Law and the Criminal Procedure Act’s

provisions which provides for time to hasten criminal trials.

4.4. Adequate Coordination of Para-Legal and Support Staffs

The role played by para-legal283and other support staff to effective Legal Case

Management cannot be overemphasised. Para-legal and other support staff in the

process of preparation for defence perform the duty of conducting in-depth legal

research on the legal questions that will be raised at the trial of the defendant. They also

perform the function of conducting client interviews in correctional facilities where

defence counsel is unavailable. The paralegals are also expected to handle

administrative tasks such as filing court processes, maintaining schedules, organising

client’s case file for ease of reference and other key functions. These laudable functions

are important to proper case management. Therefore, a criminal defence lawyer

working with para-legal and other support staff must clearly outline his personal

timeline for each case to these staff and must ensure that they are coordinated to

achieve the proposed time limits.

4.5. Alternative Dispute Resolution

The use of Alternative Dispute Resolution in criminal cases creates opportunity for

disputing parties to resolve amicably and saves time and costs. 284 While on a legal aid or

pro bono project, criminal defence lawyers must consider the use of various types of

ADR methods such as negotiation, mediation arbitration, conciliation, mini-Trial,

ombudsman, rent-a-Judge, facilitation, fact finding, med-Arb, multi-Door courthouse.
285 Achieving settlement of parties outside the court or through a court mediated

settlement, is an efficient method of case management. Therefore, criminal defence

lawyers must seek appropriate ways of resolving disputes, especially where the nature of

crime committed by the defendant is one that compensation or restitution can be

adequate to settle the victim of the crime.

4.6. Case Monitor Mechanism and Timeline

A criminal defence lawyer must set appropriate mechanisms to monitor the progress of

cases while on a Legal Aid or pro bono project. Case monitor mechanisms involve
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personal timeline set by lawyers, for proposed disposal of cases. This timeline must flow

from the period of arraignment to the conclusion of the matter. Mastery of the various

time saving provisions of the Act is key to having an efficient case monitor or timeline.

Timelines must be set on a weekly, monthly and also yearly basis. Criminal defence

lawyers must understand that the number of cases signed up in an access to justice

project are more when compared to the numbers of volunteering lawyers. It should also

be noted that each access to justice project has a time limit for funding. Therefore, not

having a personal case monitor is detrimental to signed up cases. Lack of proper case

monitors have often resulted in cases outliving the period of project funding. To

maintain effective timelines criminal defence lawyers have also adopted several

technologies such as Legal Case Management Software.

5.0. Legal Case Management Software

Legal Case Management Software is a digital tool that lawyers and law firms use to

manage their clients' cases and to keep cases organised. Legal Case Management

Software streamlines workflow, keeps track of time, manages client’s documents, and

also helps in accounting records. Case management technologies help to organise and

manage the information of clients They are usually programmed to arrange various

cases according to various classification for ease of reference.

Lawyers in criminal defence could employ the use of Case Management Software to keep

proper calendars and assemble client information in a way that protects privacy and

security of personal data of the defendant. This software could also aid remote work for

criminal defence lawyers as every detail of the client is already contained and saved in

the Legal Case Management Software. This software provides 24/7 availability and

accessibility to client information. It aids remote client interviews and such interviews

can be saved on the client information portal to aid ease of reference. This is also helpful

to lawyers that did not have the opportunity of having direct access to information from

the client.

Therefore, appropriate technology could be used to ensure effective case management.

Criminal defence lawyers and organisations providing legal representation to pretrial



LEGAL REPRESENTATION FOR INDIGENT DETAINEES
102

detainees and inmates must develop adequate technology that can be used to remotely

store client information.

6.0 Conclusion

Legal Case Management has numerous benefits to the management of criminal cases of

pretrial detainees and inmates. While there is no uniform method of case management,

several tools can be used by criminal defence lawyers in legal aid or rpo bono cases to

ensure speedy dispensation of criminal justice in Nigeria. Mastery of various time-

saving provisions in jurisdictions where criminal cases are being tried cannot be

overemphasised. Lawyers must insist on these provisions while representing pretrial

detainees/inmates before any law enforcement agency or the Court. Criminal defence

lawyers must always assess the appropriate tools to adopt in each case. The use of

technology and Case Management Software must also be used within the ambit of the

law to prevent lapses that may lead to a breach of client privacy and security of personal

information.
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